
A classifi cation of the 
different procedures

Historically, most rural land rights in 
Africa have been informal, that is 
not supported by formal documen-
tation, not legally recognised. Since 
the 1980s, many countries have tried 
to facilitate or encourage the formal-
isation of these rights, either by con-
verting a range of land rights into indi-
vidual property rights, or by trying to 
formalise existing land rights with-
out altering their content. Such trials 
have been incorporated into recent 
land policy reforms to varying extents, 
and at very different scales. The pur-
pose and procedures vary from one 
country to another, and can be char-
acterised in several ways.

● Land titles or certificates/
attestations?

Formalisation policies aim to incorpo-
rate previously ‘informal’ land rights 
into one or more legal categories, as 
defi ned by the law. This is classically 
done by issuing land titles that con-
fer absolute private ownership, guar-
anteed by the State. In such a process, 
which is often long and very costly, 
all other existing rights are revoked, 
which usually involves major changes 
in rural land rights and results in the 
exclusion of numerous rights hold-

ers. This is especially the case where 
the land concerned is a family hold-
ing, held indivisibly, and where access 
rights to natural resources (such as 
trees, water, grazing) differ from rights 
to the land itself. Looking for more 
appropriate solutions, some countries 
have created other legal forms, such as 
land certifi cates or attestations of cus-
tomary ownership or holding. Depend-
ing on the situation, these certifi cates 
and attestations may correspond to a 
kind of private ownership (but which 
is not guaranteed by the State), or to 
customary property rights, held indi-
vidually or collectively. Such forms may 
or may not be freely transferable. They 
often may be converted into a formal 
land title, and sometimes even must 
be converted within a certain time-
frame.

These certifi cates and attestations are 
more fl exible than land titles, and may 
be more in line with existing rights. 
However, due to a lack of clarity 
about the concrete content of rights 
held in the land by different people, 
these certifi cates can often be seen 
as proof of private ownership, even 
if rights holders do not have such 
rights to the land. This can lead to 
existing rights being distorted: such 

Formalising land rights entails 
giving written and legal form to 
rights that were previously 
mainly regulated by local custom 
rather than the law. Policies to 
formalise rural land rights in 
francophone Africa and 
Madagascar employ a wide 
range of strategies, methods and 
mechanisms. They refl ect 
different conceptions of land 
governance, different 
interactions between state and 
local rules and procedures,
and different social choices. 
Policies to formalise land rights 
face numerous practical 
diffi culties. This note highlights 
the advantages of mechanisms 
that focuse on the formalisation 
of land transactions and 
agreements, within and between 
families.
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village ‘territory’, systematically iden-
tifying and validating rights to all the 
plots within it. However, systematic 
approaches run into problems when 
the borders of the territory or village 
lands are unclear or contested, when 
certain areas are not covered by clear-
ly-defi ned rights, and for land held in 
the form of reserves or grazing areas.

This procedure aims to give every-
one equal access to the registration 
process, but does not prevent certain 
rights holders being excluded (typ-
ically recent incomers, absentees, 
widows, etc.). Other forms of inter-
ference with the process may occur 
(which those conducting the survey 
may be unaware of, tacitly allow or 
even be party to themselves). There is 
also a risk that areas of common land 
and other areas which have not been 
claimed by a particular family or indi-
vidual may be privately appropriated, 
unless steps are taken to ensure that 
such areas are excluded from the sur-
vey of all plots.

Systematic procedures assume that all 
rights holders want to apply for their 
certifi cate or attestation, and will sub-
sequently register any changes in these 
rights, which is not necessarily the 
case. It is also worth noting that these 
procedures require a land administra-
tion capable of managing very large 
amounts of information.

● The institutions responsible 
for administering formalised 
rights

Formalised rights are recorded in reg-
isters that are housed in the institution 
which is responsible for their admin-
istration, ensuring that records are 
kept up to date, registering changes 
and issuing new titles or certifi cates. 
Land titles are managed by the gov-
ernment’s land administration service, 

which is often centralised and physi-
cally far removed from both the land, 
and the people claiming these rights. 
Various countries have introduced 
reforms to bring land administration 
closer to citizens through decentral-
isation (setting up local branches of 
the national institution) or devolu-
tion (transferring responsibility to a 
local body).

Procedures to promote legal alterna-
tives to land titles often favour the 
creation of a specifi c commune-level 
land administration service, which may 
rely on village committees to validate 
transactions or prepare applications for 
registration. In cases where no specifi c 
public institution is put in place, rights 
are often dealt with by land commis-
sions at various levels, usually com-
posed of both customary authorities 
and government offi cials.

The framework chosen for administer-
ing registered land rights refl ects the 
role that local authorities, their rules 
and procedures, play in identifying 
rights, and determines their impor-
tance in the subsequent administra-
tion of these rights. When this is done 
by a state administrative body, regis-
tered plots pass from customary regu-
lation into a state regime, which inev-
itably reduces the role and power of 
customary structures and the proce-
dures they follow. 

Whatever their nature, the viability 
and success of the mechanism cho-
sen will depend on information being 
rigorously archived and changes sys-
tematically registered. This assumes 
that the institutions concerned are sus-
tainable, with the requisite administra-
tive, material, fi nancial and technical 
capacities (including ability to handle 
computerised records). There is often, 
however, a trade-off between proxim-
ity and administrative capacities. 

as those of incomers long-established 
on the land, rights to renewable nat-
ural resources are rarely covered, and 
little if any consideration is given to 
the obligations and restrictions asso-
ciated with the rights of third par-
ties, especially those associated with 
broader family membership.

While more appropriate than land 
titles, certifi cates and attestations may 
introduce some degree of bias during 
the legalization process. They may also 
weaken unregistered rights and help 
strengthen or redefi ne the rights regis-
tered by individuals or groups, particu-
larly when, as is often the case, local 
land rights are a complex combina-
tion of individual and collective regu-
lations, and where rights of access to 
natural resources are held separately 
from rights to land. 

● Systematic or demand-led 
formalisation 

Demand-led formalisation is a volun-
tary procedure aimed at people who 
want a written document affi rming 
their land rights. As these people are 
usually better-off and know how the 
administrative system works, there is a 
risk that less socially privileged actors 
will be unable to take advantage of 
this procedure to secure their rights. 
The formalisation process is based on 
a supposedly inclusive plot survey, but 
other rights holders and neighbours 
may not be informed of the survey 
and thus those seeking a title may be 
assigned stronger and more compre-
hensive rights than they can properly 
claim, while others are deprived of 
their legitimate rights.

Systematic formalisation is supposed 
to prevent the better-off from gaining 
at the expense of the less privileged, 
as well as reducing unit costs. The pro-
cedure is supposed to cover the whole 
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● Procedures to identify
rights and conduct
boundary surveys

The procedures for identifying and reg-
istering rights on a given plot combine 
investigation into the different rights 
relating to the plot and a survey of the 
physical boundaries. These tasks can 
be undertaken by local people, a team 
of professional experts, or some com-
bination of the two. Rights are iden-
tifi ed through an investigation into 
the plot conducted in the presence 
of neighbours, witnesses and some-
times members of the village coun-
cil and local authority, followed by a 
phase during which the rights claimed 
are made public, so they can be scru-
tinised, and possible errors or biases 
identifi ed and rectifi ed.

Depending on the choice of legal cat-
egories, the investigation may or may 
not take account of rights to access 
natural resources or rights held by 
family members and other actors who 
occupy the land in good faith. Proce-
dures vary in terms of whether the cus-
tomary and local government authori-
ties are involved, the rigour with which 
information is made available prior to 

Different strategies and procedures to formalise rural land rights     3

the survey, the extent to which neigh-
bours, witnesses and potential rights 
holders are present during the survey 
process, and the means and extent to 
which information about the claims 
being asserted are made available. If 
procedures to inform neighbours and 
potential rights holders are insuffi -
ciently rigorous or carried out too far 
from the land in question (for exam-
ple, if information is posted at the 
town hall, or court where stakehold-
ers are unlikely to see it), this can lead 
to errors in and manipulation of the 
registration process. 

Plot surveys may involve village or local 
government technicians or profes-
sional specialists (surveyors, topogra-
phers, researchers, etc.), and may use 
simple tools (clipboards, aerial photos) 
or sophisticated equipment (satellite 
images, GPS, computers, GIS, etc.). 
Professional teams tend to use more 
technically sophisticated processes and 
systematic village-level procedures, 
which inevitably increase the cost of 
operations. Demand-led formalisation 
has the advantage of responding to 
a rising level of interest in registering 
land rights, progressively covering the 
territory and spreading the costs to 
the land administration service over 
time. The quality of the surveys and 
maps produced by local bodies may 
leave something to be desired, but this 
is not necessarily a problem in many 
contexts, while calling in professional 
surveyors will substantially increase 
the costs for applicants and thereby 
exclude the most vulnerable actors 
from the process.

The fi ndings of plot surveys and inves-
tigations are usually put on public view, 
so that different people (rights hold-
ers, family members, neighbours, etc.) 
can check the validity of the land claim 
before any legal documents are issued. 
However, this period of public scrutiny 

will only serve its purpose of detecting 
errors and legitimising the fi ndings if 
the land information is posted in places 
that are physically and socially acces-
sible, if actors really have the capacity 
to verify the information, and if com-
ments and complaints are rigorously 
recorded and systematically registered.

Finding a balance between 
registering land and achieving 
broader land governance

National policies to formalise rural 
land rights may combine several 
objectives, depending on the type 
of spaces involved. They can be sit-
uated on the spectrum between two 
approaches: fi rstly, that of land admin-
istration based on a cadastral system 
where private property rights  are for-
malized and are managed by specialist 
state mechanisms, and secondly, that 
of land governance where local bod-
ies govern the management of land 
and its various resources and organ-
ise the demand-led formalisation of 
rights and registration of changes. 
These bodies (possibly a hybrid mix 
of customary and government repre-
sentatives, operating at different lev-
els) draw on local principles, but their 
operations are framed by law. The 
second approach gives priority to the 
peaceful use of land and resources, 
and broader governance of the ter-
ritory involved, giving more weight 
to the formalisation of rules, agree-
ments and uses than to formalising 
rights as such.

The formalisation procedures that 
are presented as ‘alternatives’ to 
land titling refl ect very different cir-
cumstances. When legal categories 
and survey methods privilege private 
ownership, and take no account of 
local land arrangements or third par-
ties’ rights, and when the administra-
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tion of formalised rights is seen as a 
technical operation involving the land 
administration and the holder of a 
legal document  (and possible buy-
ers, heirs, etc.), the approach neces-
sarily involves the replacement of local 
rules with state regulation. This will 
be quick to achieve where systematic 
titling has been followed, and more 
slowly in the demand-led case.

The less common approaches that try 
to take account of the diverse arrange-
ments by which people access land, 
and try to avoid biased outcomes, 
have tried to construct hybrid public 
mechanisms that maintain a degree 
of autonomy for local society in how 
they manage their shared space. These 
approaches recognise that local and 
state systems for managing land rights 
will need to coexist for some time, and 
the desire to suppress local systems is 
at best utopian and at worst highly 
risky. Rather, some means to integrate 
legislation and local mechanisms are 
needed which can evolve over time to 
accommodate the changing demand 
for formalisation, alongside the legal 
recognition of negotiated rules for 
managing space, and mechanisms for 
confl ict arbitration. Such approaches 
are more in keeping with the reali-
ties of rural land arrangements than 
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state-led methods which emphasise 
private property. However, they are 
more complex to implement, require 
detailed knowledge of local practices, 
and raise questions about the political 
will in government to promote such 
an inclusive form of land governance, 
and ensure that registered rights are 
properly administered.  

Deciding which strategies will be used 
to formalise land rights is not just a 
technical or legal matter. The choice 

also refl ects different political views 
of how individuals, social groups and 
the State relate to each other, differ-
ences between local and State norms, 
and fi nally, different visions for society.

Having seen the diffi culties associ-
ated with policies to formalise rights 
to land, approaches that focus on 
formalising transactions look more 
workable options that are less com-
plex and more likely to reduce ten-
ure insecurity. ●
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