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RESUME

En 2004, le parlement de I'Afrique du Sud a promelgla Loi sur les droits fonciers
communautaires (Communal land rights act, CLaR#&étte loi a pour objectif de sécuriser la
tenure fonciére des communautés et des individus Qoi I'occupation fonciére repose sur le
droit coutumier ou des permis précaires (DLA, 2Q044). La réforme de la politique fonciére sur
les terres coutumieres en Afriqgue du Sud ne reptagepas seulement une priorité de I'agenda
politigue face aux nombreux défis qui se poserd adpulation rurale de ce pays. Elle établit
également le cadre d'un nouveau régime de réfornmssitutionnelles affiché par le
gouvernement, régime qui promeut la démocratisadimita vie publique a travers de nouvelles
formes de gouvernance favorisant, entre autregatesparence dans la prise de décision et la
redevabilité des décideurs. A ce titre, CLaRA av@i&ée par ses rédacteurs comme le texte de loi
le plus participatif jamais produit par le Départarn des Affaires Foncieres (DLA, 2004).
Cependant, quelgues mois apres sa promulgatioini la fait I'objet d’'un recours en anti-
constitutionnalité par un groupe de communautésgjuce eu pour conséquence d’en suspendre la
mise en ceuvre. Parmi les arguments avancés fidaradtractere non consultatif du processus de
rédaction de la loi. Au-dela du jeu rhétorique teanecdote nous a semblé révélatrice de la
nécessité d’explorer les processus participatiéatioration de CLaRA, et d'interroger la nature
de l'inclusion dont ces processus se réclament.

Cette étude s’inscrit dans le cadre plus large e’téflexion sur la rénovation des politiques
publiques. Elle a pour objectif d’évaluer dans tpiehesure le cas de CLaRA représente une
rupture dans les conditions d’élaboration des ipolkts publiques, a travers des processus
participatifs, inclusifs et transparents, et ce différents eéchelons pertinents au regard de la
décentralisation en vigueur en Afrique du Sud (lopaovincial et national). Elle porte plus
particulierement sur les deux objets de recheraheasts :

* le déroulement des différentes phases de négawatie conception et de rédaction de
CLaRA au niveau national

* au niveau local, les positions des membres des coraatés sur les questions de sécurité
fonciére et de gouvernance locale

Le projet montre que le processus ne peut se gduirmn simple débat « propriété coutumiere
versus propriété privée ». Au-dela du régime degsjrie centre de gravité des controverses s’est
porté sur d’autres questions, telles que la légiirat le périmetre des prérogatives des autorités
coutumiéres, les relations de pouvoir, les procegsmlitiques, ainsi que les infrastructures et
services publics. Le texte final de ClaRA est Isuttat d’'une longue phase de rédaction de
versions successives portant la marque des dif@mteurs engagés dans le processus. Quand
bien méme certains aspects du processus ont éiguési ou remis en question par certains
acteurs (concernant notamment I'ajout in extrereisndifications substantielles au projet de loi,



ou encore I'absence d’inclusion des membres desntorautés au niveau local), le projet montre
gqu'on ne peut pas pour autant parler d'une abseeceonsultation ou de participation. Les
multiples modifications apportées au texte toutcmg du long processus de discussions, débats,
consultations et lobbying, témoignent de I'engaganun large éventail d’acteurs (pouvoir
politigues, administrations, autorités tribales,moaunauté académique, société civile) sur
plusieurs aspects de la loi (entre autres : leygoai des autorités tribales et du Ministre, le
processus de consultation, la constitutionalitdadi, les positionnements envers la propriété
communale, les droits des femmes).

L’étude conduit donc a nuancer les attaques portéage le gouvernement au motif que le
processus d’élaboration de la loi n'aurait pasimt&isif, ni méme participatif. Elle montre plut6t
la diversité des réles et des niveaux d’influengereés par différents types d’acteurs. Elle met
notamment en évidence comment certains groupeg pameété en mesure de faire valoir leurs
positions afin de faire contrepoids face aux atésriraditionnelles et aux factions de 'TANCA
guelques exceptions prés, les membres des comnégniamatles n’'ont pas assez pesé dans les
débats politiques autour de ClaRA. Des groupesedkerche et des ONG ont certes participé
activement aux débats, en faisant valoir gu’ellexmimaient au nom des communautés.
Cependant, leur légitimité a ce titre a parfois ébatestée au motif qu’elles n'avaient pas de
mandat explicite de la base communautaire et quepepre agenda politique, issu des luttes
menées contre le précédent régime d’apartheidpimeidait pas nécessairement avec la diversité
des problématiques locales des communautés.

L’étude montre par ailleurs qu’il ne suffit pas dioir le débat et de permettre formellement la
participation des acteurs (formels et informelsyipgarantir le caractére inclusif des politiques
publiques, basé sur la construction de comprongstuionnalisés par des acteurs aux intéréts
divergents. En particulier, il est rapidement appgue I'élaboration de CLaRA ne s’était pas
caractérisée par l'inclusion des acteurs au nitegulus local. Certes, les chefs traditionnels, a
travers leurs organisations politiques, ont ocaupe place de premier plan dans les négociations
et la rédaction des versions successives de |&ihoievanche, les principaux intéressés au niveau
local, c’est-a-dire les membres des communautéssant a la fois citoyens Sud-Africains et
placés sous l'autorité de leur chef coutumier, hjoratiquement pas été consultés. Par ailleurs,
les débats au niveau national ont mobilisé desonssilargement monolithiques et idéalisée
communautés, peu a méme de prendre en comptelit# eféective — et plurielle, comme le
montre cette étude — du fonctionnement (et desodgibnnements) des systemes fonciers et de
la gouvernance au sein des communautés.

L’étude au niveau local montre que la principakgecupation des membres des communautés ne
porte pas sur la tenure de la terre en tant que tehis plutdét sur le développement de la
communaute, particulierement en matiere d'infratnie. C’est essentiellement par le prisme des
infrastructures que les membres des communautégseang évaluent interpellent ou remettent en
question les structures de gouvernance locale| sfagisse des autorités traditionnelles ou du
gouvernement municipal, et leur articulation avecrégime foncier. L'étude au niveau local
montre d’'une part que les individus raisonnentgesstions de gouvernance et les questions de
sécurisation fonciére de maniere relativement déeciée, et d’autre part que régime coutumier
et régime de droit commun sont percus comme conwiéres plutdt que comme antagonistes
et mutuellement exclusifs. Méme si I'option duditte propriété privée peut étre pergue comme
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intéressante relativement au systeme actuellenrenigeieur de « petits papiers » visés par le
chef coutumier, parce qu’elle élargit le faisceauddoits (en particulier pour I'absusus) et parce
gu’'elle s’appuie sur un document plus formel, épaisl’Etat, la majorité des personnes enquétées
n'a pas pour autant manifesté un rejet du systemedr et de gouvernance tribal.
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.  CONTEXT AND STUDY PRESENTATION — THE RESTRUCTURING OF
SOUTH AFRICA’'S COMMUNAL LAND IN A RENEWED PUBLIC PO LICY
DEVELOPMENT CONTEXT

1. Contextual and Historical Perspectives on Commun al Land in RSA

The importance of land reform in South Africa asiseom the scale and scope of land
dispossession of black people at the hands ofdlmmisers. Although blacks had already lost the
majority of their land in 1913, and could not ocgupnore land than what was
abandoned/forsaken by Whites, the period of thettSddrican Union was marked by the
formalisation of race-based spatial segregatiothénform of laws. Rights to own, rent or even
share-crop land in South Africa depended upon sgmés racial classification. In this framework,
the Land Settlement Act and, above all, the Nathassd Act and the Natives Land and Trust Act
were instituted in 1912, 1913 and 1936, respedgtivhese laws introduced the formal division of
South African land between “white” and “black” zenm the proportions of 92% and 8%, and
later 87% and 13%, respectively. Millions of blgo&ople were forced to leave their ancestral
lands and resettle in what quickly became over-demv and environmentally degraded
homelands. The ills of this diminished distributiarere intensified by the interdiction of all
transfers of land between “races” and by the apjabpn of land reserved for the South African
State (Keegan, 1986; Plaatje, 1987). “Blacks,”dfame, no longer had the right to own their land
— even if it was found in a region classified adatli” — but were reduced to using land
administered by tribal authorities, who were appedrby the government (see Box 1).

Box 1: Chieftaincies in South Africa

Although the focus of this project concerns presgolicy processes, it is important to situate rural
governance in the former bantustans within itsohisal context.

The traditional leadership is an ancient institofigprevalent across the entire African continerdr
centuries the African people experienced no otleemfof governance. The power of chiefs and their
subordinates in the former reserve territories abmial Africa lies mainly in their power over lan
allocation. Also in South Africa, rural governaringhe former bantustans was, and in certain whlsss
controlled by Tribal Authorities. These structureeere dominated by chiefs, headmen, and their
appointees.

Although often severely undermined and disintegrateder colonial forces, the institution of traclital
leadership, not least in South Africa, was alsermfsed (or misused) by the rulers in place. InttSou
Africa, under the National Party regime a numberlafs were formulated to regulate and control
traditional leadership, often to the advantage & tacist regime (Nthai, 2005, pg. 1-3). Mahmood
Mamdani (1996) has characterized Tribal Authoritees a South African version of decentralized
despotism, similar to what countries on the Afri€zontinent went through under colonialism. Meanehil
the apartheid government continued to intervertaeradministration of land within the homelandsgeveh
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tribal chiefs were accorded special land-ownerstghpts and far-reaching powers over land allocation
often beyond those normally sanctioned under custpitaw. As a result, it is often considered thida
authorities were imposédnd are often considered unaccountable, undenwarat despotic.

The Constitution of the ‘New’ South Africa providés recognition — although limited — of traditidn
leadership, and Houses of Traditional Leaders & Ibational and provincial level were established.
However, the issue of the institution of traditibfeadership proves to be problematic. Much comfius
over the scope and degree of traditional authoeityains, with traditional law and practices ofteming

into conflict with those of the new democracy. Qmechad, for most of the first fifteen years of $out
Africa’s democracy, the ANC-led government has erkdié on an overall democratization process. In the
rural areas of the former bantustans, this incluaitempts to dismantle the concentration of povirer
Tribal Authorities in the form of reforms in locglovernment and land administration. Through the
implementation of elected local leaderships, attsngpe being made to democratise the system of |and
administration, including the involvement of womienland administration structures, and to emphasise
the improvement of the quality of life of previoyslisadvantaged sectors through a new conception of
developmental local government (Ntsebeza, 2005)th@rother hand, the presence and direct contral of
the Traditional Authorities remain, and no deciscam be made in the rural areas without consuttieg
tribal authorities. Through their cultural rightsdatheir fundamental role within the rural areagytclaim

that they have been excluded from the politicaharand, thus, their role in contemporary South o&fr
has been negated (Meer & Campbell, 2007).

In addition, these laws were completed by measilvasequally intended to limit the number of

“blacks” residing on “white” land (Bundy, 1979). &lk families, who occupied land outside the
reserves, before 1913, were initially exempt frdma provisions of the Natives Land Acts. The

result was a number of so-called 'black-spot’ comitias in farming areas occupied by whites.

These were the subject of a second wave of foreevals implemented from the 1950s through
to the 1980s (DLA, 2004). The government expellasinof these black farmers to the set aside
homelands, often without compensation for theit laad rights. Dispossession not only forced

the few remaining black farmers to seek employnasntarm labourers, it also contributed to an
increasing the population density in the delimidatéack areas.

These land features persisted until the first deatacelections and the change of regime in
South Africa in 1994. The previous spatial segregaimeasures not only engendered extreme
inequalities concerning land distribution, theycataused important inequalities between white
and black (farmers). In 1994, about 60 000 whitan&as occupied 87 million hectares of
privately-owned land. Commercial farms contribug&®o of the total agricultural production of
the country (World Bank, 1994) and, as far as naggticultural products were concerned,
assumed the country’s self-sufficiency. They emetbyetween 750,000 and 1 million farm
workers (SSA, 2000). On the other hand, the 14ianilblacks gathered on the former homelands
shared 13% of the total area of the country, inmlllion hectares (Department of Agriculture,
1995). Although the South African Government attesdpseveral times to enhance the socio-

! For South Africa, see areas such as PhondolandKiMi984), Sekhukhuneland (Delius, 1996) and Xigda
(Ntsebeza, 2002), where the imposition of thesgtitions led to often bloody conflicts between dpaid state
supporters and those in resistance.
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economic conditions of these homelands during taesttion yeard. These by then former
homelands were characterized by poor conditionse ®ker-exploitation of resources, the
impoverishment of the environment and the limiteglams of production only permitted a small
number of black farmers to subsist in the resetvBse farming production of these areas only
represented 16% of their food needs. According e World Bank’'s Southern Africa
Department, about 13% of farming households ocoafiio commercialised part of their
production (World Bank, 1994); however, only 02%ltése households could effectively make a
sufficient living out of it. For those who have ass to land (it was estimated that one third of
rural households on these reserves had no accéasd) agriculture has been reduced for the
large majority to an activity complementing thaibsistence.

Land reform was one of the main promises made byAINC during its ascension to power in
1994. The ANC noted in the Reconstruction and Dmweent Programme (RDP) that land
reform was necessary to redress unjust forced timors and the denial of land access (ANC,
1994). The land reform process thus not only repmss a decisive element of ideological
transition, it is also seen as one of the condstimn the political, economic and social stabibify
the country. This new situation required the impetation of adapted economic policies
(Department of Agriculture, 1995): on one hand,ytremed to find a solution to the
overpopulation and poverty of the former homelaawd, on the other hand, to promote access to
residential and farm land. To this end, three mdgod reform programmes — restitution,
redistribution and land tenure reform — were reésgph by the Constitution and subsequently
implemented (see Box 2).

Box 2: Land Reform in South Africa Since 1994

Land Restitution (Restitution of Land Rights Act 22 of 1994) enablpeople or communities
dispossessed of their land after 19 June 1913 ¢imehtation date of the first Native Land Act) tokea
claim for the restitution of their land rights (tve equivalent, i.e. other land or financial congagion). In
March 1996, the deadline for claim submission, 88,®dividual or grouped claims were submitted.

Land Redistribution aims to assist, through subsidies, previously ddigataged populations in
purchasing available land at market prices. Althoitgcan take different forms (individual, grouped
commonage resettlement), two major programmes: exist

e SLAG (Settlement and Land Acquisition Grand) represgnti subsidy of 16,000 rand per household
wanting to acquire land (for subsistence, commeaiather reasons).
LRAD (Land Reform for Agricultural Development),sab-programme implemented in 2000, promotes

agricultural development, and supports the transfeprivate agricultural land to individuals or lited

2 The latter concerned mainly the Betterment Plaprprogrammes, already implemented from the 1930es&
programmes sought to regulate these areas thropgtials engineering. It should be recognised thas¢h
programmes were not neutral, but were used tolstlihe fragile political situation in the countiry the late
1980s. They took place in conjunction with renewdedinitions of the power relations between the fthiecies
and the communities.

® The Department of Agriculture estimated the numifenon-white farming households at 2 million. Neteless,
this estimate should be used with caution sincaléiimition of a farming household is neither cartaor precise.

14



groups who are able to invest in commercial farmettgpoment. The transfer of private title deeds| is
facilitated through LRAD subsidies that increasevéiue according to the beneficiaries’ own invesitne
Based on increasing own contributions in labour tamth assets (if the beneficiary is not in a positto
contribute financially), up to a financial contriimn of 400,000 rand, LRAD will provide proportidha

increasing subsidies from 20,000 up to 100,000 (&fidistry of Agriculture and Land Affairs, 2000).

e Land Tenure Reform, often recognised as the most complex, has thectbg of defining and
institutionalising every existing mode of land temand, subsequently, conferring well-defined armtem
equal rights to various landowners and occuparithoAgh it primarily concerns communal land, itaals
focuses on resolving other conflict situations fsw&s those concerning farm workers having worked
independently for several years already on progedivned by others, mainly whites), and aims teigeo
alternatives for people who are displaced in tloegss.

All three components of South African land reforme dagging. Regarding restitution and
redistribution, the magnitude of land inequality 8outh Africa led the ANC to aim at
redistributing/restituting 30% of the land duringetfirst five years after the apartheid era. To
date, however, only 4.7% has been transferred simeehange of regime (Department of Land
Affairs, 2008). With regards to tenure reform, fiv@cess started in 1996 but mainly concerned
the extension of security of tenure for labour téeaThe issue of reforming the communal lands
of the previous homelands has still to be implemeiisee Box 3).

Box 3: Land Rights Reform in South Africa Since 199

The Interim Protection of Informal Land Rights Aift1996 (IPILRA) was enacted to secure the positjon
of people with informal rights to land. These peoplere predominantly located in the former homedand
IPILRA was initially intended as an interim measuvhilst more comprehensive legislation was being
developed (DLA, 2004). However, it has been reneamtlally ever since. IPILRA sought to ensure that
holders of informal land rights were recognised stakeholders in land-based transactions and
development projects on the land they occupiedth&t time, the hope was that more comprehensive
legislation with regards to communal land tenureiddde tabled in Parliament during the course &919

The Communal Property Association Act of 1996 (CRé&t) provides for the establishment of lega
entities that enable groups of beneficiaries touaeg hold and manage property on a communal basis
within a supportive legislative framework. The CRAt requires that the following primary objectivies
fulfilled in accordance to a written constitutiocembodying the principles of democracy, inclusioann
discrimination, equality, transparency and accduitita (Kariuki, 2004).

The Extension of Security of Tenure Act 62 of 19&5TA) addresses the relationship between land
occupiers and landowners. In particular, it defithescircumstances under which evictions can lgdake
place and the procedures to be followed. The ESTAniderpinned by the following principles: the law
should prevent arbitrary and unfair evictions; 8®g rights of ownership should be recognised and
protected; and people who live on land belongingtteer people should be guaranteed basic humatsrigh
In essence, this law promotes long-term securityhenland where people are currently living (Karjuk
2004).
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The Transformation of Certain Rural Areas Act of989 (TRANCRAA) represented the first
comprehensive legislation to reform communal laamute in South Africa (Wisborg & Rohde, 2003). Its
aim was to transfer land in twenty-three formeroocoéd areas to residents or accountable local
institutions. The former bantustans (i.e. blackaares opposed to coloured areas) were subject to
TRANCRAA.

2. The Renewal of Public (Land) Policy

The renovation of public policy in general, andtjgatarly in land policy, appears in numerous
cases to be a priority on national agendas tovelibe nhumerous challenges rural Africans face:
land conflicts, land insecurity, important demodnap pressuresand weight, and the high
prevalence of poverty in rural areas, to identifstja few of these challenges.

Simultaneously, although at varying paces accortbngarticular situations, the countries of sub-
Saharan Africa engaged (at times due to extermaispre) in institutional reforms. These reforms
concerned, on the one hand, regional integratiah an the other hand, the democratisation of
public life, administrative decentralisation ane thromotion of new forms of governance that
favour, among other principles, transparency inigi@e making and management, negotiation
among actors, and the responsibilities of decismakers with regards to other actors. This new
politico-institutional context raises questionsaiy related to the renovation of public policies,
not only regarding their contents, but equally d@liba processes driving their elaboration that are
based on the inclusion of a multitude of actors amsditutions at different levels (national,
provincial and local).

As such, after decades marked by little consuhatioy States and foreign donors/funders during
the definition, development and implementation ofigies, increased participation appears in
public debates as well as in more formal procedae&frica, such an evolution was observed in

different countries with the development of the PSR Sewpaul, 2006), agricultural policies

(Senegal, Mali and Kenya are examples) (Anseeu@@@8nd, also, land policies (Senegal and
South Africa, for example) (Fay al, 2007; Claasens & Cousins, 2008).

A wider dialogue involving more actors from diffatepolitical segments, NGOs, FOs, civil
society, and the private sector, for example, agaoied the formal elaboration process of
agricultural policies. These different — more irstie — processes represented an emerging factor
of reactivation and dynamisation of actors and oeta; who progressively found their place as
privileged interlocutors. These emerging process®s actors reflect, in the African context, a
certain evolution, particularly in terms of parpative democracy, compared to preceding
policies.

The possibility of influencing policies themselhaspears. As a result, there is a need to deepen
the question of interactions and mechanisms ofdination between a multiplicity of economic
and social actors implicated in the constructionnodirkets and institutions, as well as of
agricultural and land policies. The policies, tliere, can no longer be considered as imposed
‘entities’ (by the State or externally), but as stwacts by the different actors. As negotiated
entities and not imposed choices/options, thesewed processes call into question the choices
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and ideologies that before were regarded with #ytaAnother result is an awakening of the
need to exceed the normative definition of policitee handing-over of single ideals and “one
size fits all” approaches, and the possible elalmwraof a diversity instruments for policies in
general, land and other aspects more particuldrfiso leads to a redefinition of the roles of the
different actors, including the State and privatetar.

However, in both theory and practice, a lack of\lealge and concrete actions to facilitate these
processes is often noted — regarding both the nbofethese policies and their implementation
processes. On the one hand, this is linked to biserace of favourable conditions for putting in

place these new — more inclusive — processes aypdévelopment: strong asymmetries among
actors, partial negotiations, imposed agendas eqdesices, and weak information dissemination
before consultations. On the other hand, a lackooicrete knowledge about these new policy
development processes, particularly regarding taidy, is apparent. In a context marked by the
multiplication of concerned actors and by the awass by the African continent of the necessity
of developing, in a more autonomous way, their @agnicultural policies, the reality becomes

increasingly complex. As such, a number of polideseloped in a more inclusive manner were
not subject to effective implementation (LOASP ien8gal and SRA in Kenya), or were even
subject to major civil and political objections (&RA has been challenged in court, see below).

3. CLaRA as a Renewal of Land Policy Development? L  egitimating the
Research question

As detailed earlier, there was need for more cohgmsive legislation that would deal with the
insecurity of tenure of the millions of black Soutfricans living in the former homeland areas. If
the renovation of land tenure policy appears ta Inecessity to address the many challenges that
rural South African people face, such as overcraggdof communal land, rural poverty,
marginalisation and exclusion from public processes processes according to which the latter
are developed and implemented also have to be ezhew

As such, in 2004, the Government of South Africeedothe Communal Land Rights Act. “The
purpose of the Act is to give secure land tenugltsi to communities and persons who occupy
land that the apartheid government had reserveddoupation by African people known as the
communal areas. The land tenure rights availabltheéopeople living in communal areas are
largely based on customary law or insecure pergrigsited under laws that were applied to
African people alone” (DLA, 2004, pg. 4). Accorditg the framework of more transparent and
inclusive policy development and implementationgeisses, the 2004 CLaRA has been hailed by
its drafters as one of the most participatory @ecé legislation ever drafted within the
Department of Land Affairs (DLA, 2004). Regardirtg development process, the DLA notes
(DLA, 2004, pg. 4):

“The public consultation on the Bill commenced iayM2001 following the production of third
draft of the Bill. The consultation process culnéthin the hosting of the National Land Tenure
Conference (NTLC) held in Durban at the Internaiboonvention Centre in November 2001.
Two thousand persons representing various stakemlkattended the conference.
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“Between 14 August 2002 when the Bill was gazeiteti22 September 2003, there was also a
thorough public consultation process on the Bitakeholders consulted include:

e Eleven National Departments

e Six Provincial Governments: Eastern Cape, North yWdpumalanga, Limpopo, Free State
and KwaZulu-Natal

“Organisations consulted were, amongst others, Bafokeng Royal Council, Congress of
Traditional leaders of South Africa, local and dist councillors from the Polokwane and
Capricorn districts, councillors and officials frorRolokwane municipality, the press, His
Majesty King G. Zwelithini, together with Inkosi Ngosuthu Buthelezi and Amakhosi in
Ulundi. Over and above the reference group setyfhb Minister, communities were consulted
widely in the affected provinces.”

However, several months after having voted the BEBRA was accused of non-constitutionality
for several reasons (see Chapter 2). This coud bas delayed the implementation of the Act,
with DLA officials indicating that the regulatioref the Act might only be tabled in Parliament
after the next general elections in 2009.

If the delay in implementing the Act is an examplen inherent democratic process, it also leads
to questioning the implemented seemingly more sieckidevelopment process. Several questions
come to the fore. On one hand, it leads to the gs#fgeto scrutinize the technical and
organizational aspects of such more inclusive mee® Indeed, if there seems to be a broader
consensus on the need for more transparent angsivel decision making, there is no overall
harmony on how such processes can be developed. Wénawrong or what is being criticized?
On one hand, it also leads to questioning the aatfithese more inclusive processes. Are they
really inclusive, i.e. reflecting the positionsafarge if not entire panel of protagonists, orglive
just represent a Government strategy to legitirpaecy reform?

4. Analysing CLaRA — Research objectives and hypoth  esis

The study of “the politics of communal land refomSouth Africa” is part of a broader reflection
on the renovation of public policy, particularlynth policy. As such, on one hand, the
democratisation of public life, the participatogypaoach, the inclusiveness and the promotion of
new forms of governance, and on the other handintpact the latter has on the content of the
specific land policies are critically investigatedhe process of the development of CLaRA.

The main purpose of this study is to determine mbrethe development of CLaRA (Act No. 11
of 2004) represents a renewal of public policy dewment which is participatory, inclusive and
transparent, including — in the framework of Soutfrica’s decentralisation process — the
different levels of decision making (local, provimcand national). It will investigate and analyse
to what extent the development process and theotof CLaRA can be considered innovative.
As such, this study is specifically interested in:

4 Discussion with Vuyi Nxasana, Chief Director, Tem&Reform
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i) PROCESSES: Analysis of the CLaRA development pcés such, it will
describe the different steps but will also identlg stakes around which each actor
(national government, regional government, agngalt producers and
organisations, NGOs and the private sector) stredttheir argument through the
course of the development of CLaRA.

i) CONTENT: The study will attempt to identify and cheterise the impacts of
CLaRA'’s drafting process and potential implemeptatn the choices concerning
the effective measures at national level, the mimes, positions and proposals
made by the different actors.

iii) Finally, INCLUSIVENESS: To determine the extent thle democratisation of
negotiation and decision-making processes, anduiata proposals concerning the
democratisation of negotiation and decision-makirgcesses on the subject of land
policies.

As detailed previously, the study focuses solelyttom CLaRA development process and the
impact it had on the content and choices made dagacommunal land tenure in South Africa.
As such, the object of the research is not Soutit®§ ‘land tenure system’ per say; it does not
pretend to analyse South Africa’s land tenure mnaigl, nor will it propose recommendations to
solve them. It will neither focus on the effectiess of nor propose to evaluate CLaRA’s
proposed measures. The land reform options theeselil not be detailed, but it will more
specifically examine why and how certain land refaptions were retained. The study will thus
focus on the policy development process itself, amdhe unrolling of the processes that allowed
CLaRA to be developed and validated. The CLaRA w@iah process will be critically analysed
to determine whether it represents a more parti@ipapproach to public policy formulation as is
claimed by those who drafted it, and how the apgraafluences the different policies and policy
measures adopted and reflects a democratisatipmbdic policy development.

This being said, we assume that CLaRA’s developrpemtess was only inclusive in a certain
way. Looking at the issues challenged in the caade, it seems that a large majority of
protagonists were excluded or that their positisrese not taken into account. The content
therefore does not reflect the overall positioregeds and wants of the South African population,
but characterises standpoints of the ruling parg/@ its agreements with specific strategic
actors.

5. Conceptual Framework and Methodology

Being aware of the importance of integrating grasts views and stances in a study focusing on
inclusiveness and participation, the study will eakdistinction between public policy making at

national and local levels. As such, the study dlimplemented on two levels, focusing on the
following research objects:

» the unrolling of the processes at national levelt thermitted the development and
validation of CLaRA, and
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» the integration of local positions within the pglidevelopment process, i.e. analyse the
positions at local level (communities and local ggovnent) and their participation (or non
participation) in the processes at national level.

5.1. Understanding the National Development Process for CLaRA

m  Reformulation of the Objectives at National Level
This first part developed at a national level aahs

» describing the policy development processes awm@tailing the unrolling of negotiations
at national level that permitted the developmeidt aadidation of CLaRA,;

» identifying the actors, their strategies, their powelations and at understanding of the
interactions between the different categories oceoned actors at the national level; and

* examining the impact that the (new) policy develepirprocesses have on the content of
public policies.

m  Conceptual Framework

The global idea is to reflect on the modalitieshaf development of renewed public policies, from
a point of view of:

» their contents, as they will not represent ‘onedits-all’ or ‘given’ entities anymore but
are ‘developed entities’, including aspects of sunsibility, efficiency and equity; and

» their development processes, which are more opermagage a diversity of actors.

However, the efficiency, sustainability and innagatof public policies can not be based on the
simple participation of (formal and informal) actoit supposes the elaboration of compromises
guaranteeing their recognisance and stability. Hendthin the context of broader participation
regarding policy development, it seems pertinenpud the institutionalised compromises and
collective action necessary to the elaboration ilip policies at the core of the questions to
accompany the renovation of policies towards magretg and social cohesion.

As such, the notion of institutionalised compromisadefined as a “politico-social armistice”
(Leborgne & Lipietz, 1992) between actors in canflconforming to an institutional structure
more or less sustainable embracing rules, righdsadtigations (André, 1995). In the framework
of the project, the notion could be seen as anoeddiion and internalisation of agreements, and
subsequently of the stabilised and sustainables ritlengages between actors. The more the
agreement is based on compromises, the more itlegitl to sustainable institutions (including
policies). These compromises can thus be analysethacro-social agreements that can be
concretised as public policies at national levdl (L.aRA).
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For the present project dealing analytically withligy issues, one implication from the above
observations is to focus not only on conductingigh{guality, technical analysis (of tenure
reform alternatives for example), but to develagoad understanding of the political context and
processes of the problem. The latter is even nmomwitant considering that the policy analysis
literature has long recognized that the effectigsnef technical and policy alternatives is often
limited because of their inattention to politicerfins-Smith, 1990; Radin, 2000).

One theoretical framework to ground the politicaintext and processes is the stakeholder
analysis and the advocacy coalition framework (8ahal988; Sabatier & Jenkins-Smith, 1993,
1999). As noted by Weible (2007), the stakeholdeysis and advocacy coalition framework is
frequently used to explain stakeholder behaviodr@olicy outcomes in intense political conflicts
over a certain period regarding specific issuebddar & Weible, 2005). They are defined by
identifying opportunities and constraints for arsatg the likelihood that a strategy, venue or
alternative will be successful in initiating or pesting policy change. To help navigate this
political landscape, stakeholder analysis provalgmide to investigate stakeholders' perceptions
regarding the severity, causes and proposals ablalgm, the distribution of resources among
coalitions, and the accessible political venuesrtiuencing policy (Weible, 2007). This allows
one to identify roadblocks and strategies for aghige more inclusive collective agreement, and
consequently, more sustainable public policiesséah, the following set of questions (Susskind
& Thomas-Larmer, 1999; Brugha & Varvasovsky, 2086gd to be addressed: (1) Who are the
stakeholders to include in the analysis? (2) Whatthe stakeholders' interests, positions, and
beliefs? (3) Who controls critical resources? (4JiVWwhom do stakeholders form coalitions? (5)
What strategies and venues do stakeholders ushigva their objectives?

The stakeholder analysis and advocacy coalitioméwork helps to understand the dynamics of a
policy subsystem, mapping the activities of mudétigtakeholders employing multiple strategies.
It provides a useful conceptual framework that ax policy stability and change. It has a focus
on the coalitions that share a set of normative @bal beliefs and often act in concert, and
views policy changes as the consequences of avaitcompetition to translate their ideas into
official actions. It therefore has a broader pectipe than political feasibility analysis, which
tends to focus on the probability of successfuiiplementing a particular policy alternative for a
particular problem (Weimer & Vining, 2005). Thisoad perspective is important in this case of
the analysis of the politics of communal land anéRA’s development process, open seemingly
to multiple participants and different levels, amthere there are opportunities for actors to
confront each other during the policy developmert implementation process.

m Research Objects at National Level and Methodology

To do so, the research will be conducted througlr foajor phases, each of them linked to
different research methods.

1) Analysis of policy documents and secondary datacgolifrom previous studies that have
focused on CLaRA (at different levels).

Primary sources for the analysis of CLaRA and itlicy processes were the
different (draft) policy documents, gazetted or uinlshed. In addition, although
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few have focussed on the policies around CLaRA,mementary information is
available, particularly from (i) academic literatuon the implementation of
CLaRA (PGSARD, 2008), the issues around CLaRA (Hayi 2003) and
democratisation and power relations in South Afifsidsebeza, 2005), and (ii)
media information mainly covering CLaRA’s court eas

2) Description of the elaboration process that hadddtie drafting of CLaRA, including the

different steps and phases and the actors engaged.

Although this was complemented through interviewswas mainly realised
through the review of secondary data such as theaiwent of Land Affairs
reports and updates, official communications, nepsp articles, etc.

3) Analysis of the actors’ (engaged and those not gedjapositions and strategies to bring

their standpoint forward and be heard/retained.

Analysing the positions necessitated in-depth apégrviews with the different

actors, including questions on their views, theédadetermining the latter, their
strategies to exteriorise their positions, etc. Theerviews were also

complemented by the written contributions differantors had sent in during the
consultation phases. An analysis of the delibenatiof the portfolio committee

will also give insight into the actors involved smipporting or opposing the Bill

when it was being debated in Parliament.

4) Analysis of the impact of the processes on cortaough linking the elaboration process

and the positions of the different engaged actothe evolution of the content.

To link process and content, an in depth structarad textual analysis was
realised based on the different versions of thé @&itl Act. The latter was also
complemented by specific questions during the apgsstionnaires.

In addition to the different versions of the BilhdaAct and secondary information, this study is
based on empirical data gathered through openviates used to stimulate discussions with the
respondents to enable the researcher to obtainuah mformation as possible from the actors
involved in formulating this legislation. The tatgpopulation for this study are thus the

stakeholders involved in formulation of land poliay national level. But, as we assume in the
hypotheses that CLaRA’s development process wag iaolusive in a certain way, the target

population was not only the population effectivelygaged in CLaRA’s development, but also
land protagonists and other stakeholders who heea left out of the process.

As such, since the objective is to analyse in teks unfolding of the CLaRA process, an
extensive (all-embracing) sample of respondentdbas retained, including:

® It might be that several actors were not engagetthé process (as stated in our hypothesis). Teteofanot being
engaged in the process will influence the polioygess and content. These actors, however, haweitchided in
the research in order to understand the reasonkdornon-participation and the impact the lattas on the policy

itself.
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» all the protagonists identified during the CLaRAgess; and
» all the stakeholders who have been left out opttoeess.

The people engaged were identified through thergsmn of the different phases of the CLaRA
development process. Those excluded were identifiedugh interviews of engaged and
excluded persons/institutions. The extensivenesth@fsample was verified when none of the
respondents identified additional stakeholders.

As detailed in Table 1, sixty-one detailed intewse were conducted. Policymakers and
(potential) influencers of policy at the national/él such as Ministers, members of parliament,
portfolio committee members, land NGOs, lobby gsupaditional chiefs’ councils are some of
the national actors who were interviewed.

Table 1: Interviewed Institutions and People in theFramework of the Unfolding of the
CLaRA Process at National Level

National Government DepartmentdNational Department of Land Affairs (10x)

and Institutions National Department of Agriculture (2x)

South Africa Commission on Human Rights (2x)
Commission on gender equality (1x)

Provincial or Local GovernmentLimpopo Department of Agriculture (3x)
Departments

Local Municipalities Fetakgomo Department of Agitave (2x)
Makapanstad Department of Agriculture (2x)

Tribal Authorities GaSelepe Tribal Authority (5x)

Makapanstad Tribal Authority (3x)

The Ingonyama Trust (1x)

Congress of Traditional Leaders of South Africa)(1x

Political Parties ANC (3x)
SACP (1x)
DA (1x)
NADECO (1x)
IFP (1x)

Portfolio Committee Comprising all political parties represented inlRanent, chaired by
ANC MP (2x)

Civil Society / NGOs AFRA (3x)

Landless People’s Movement (1x)

Legal Resources Centre (2x)

Nkuzi Development Agency (1x)

OXFAM (1x)

Rural Women’s Movement (1x)

Transvaal Rural Action Committee (TRAC) — Mpumalargx)
SPP (1x)

Trade Unions COSATU (1x)
National Union of Mineworkers (NUM) (1x)

Academic Institutions Specializing inPLAAS-University of Western Cape (1x)
Land Policy University of Pretoria (2x)
Wits University (1x)
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Affected Communities in the FormerGaSelepe
Homelands Makapanstad

(linked to local level research — See hereafter)

Other

Maruleng and Bushbuckridge Economic Develagrietiative (1x)
Independent consultants (1x)
Independent academics/students (1x)

In addition, a large number of original submissi@ar contributions to the CLaRA
process were gathered and analysed. Submissioes@gsived from:

traditional authorities: National House of Traditéd Leaders, Congress of Traditional
Leaders of South Africa, Royal Bafokeng Nation;

unions / commissions: COSATU, NUM, Commission foender Equality, SA Human
Rights Commission, South African Council of Churghe

civil society — NGOs: AFRA, ANCRA, Joint MonitorinGommittee on Improvement of
Quality of Life and Status of Women, Legal Entitgs®ssment Project (LEAP), Legal
Resources Centre (LRC), LPM, Masifunde, Nkuzi Depsient Agency, NLC, Rural
Women’s Movement, TCOE, Transvaal Rural Action Cattea (TRAC), TRALSO,
Umbumbano Lwabesifazane, Women'’s Legal Centre;

local municipalities: Marble Hall, Groblersdal, Tatbe, Fetakgomo, Makhuduthamaga;

local communities: Dwesa-Cwebe, Greater Manyelaind. rights group (Utha, Dixie,
Gottenburg C and Serville B villages), HlanganaoieRwane, Kalkfontein, Kgalagadi
(15 communities of Northern Cape Province), Madikwédpumalanga Consultative
Group on Land (Kangwane, Lebowa and KwaNdebelekh@eéuneland Ad Hoc
committee on land (five local municipalities: MagblHall, Groblersdal, Tubatse,
Fetakgomo and Makhuduthamaga and their rural coritras); and

academics: Centre for Applied Legal Studies (Witsviarsity), PLAAS (University of
Western Cape).

Once identified, all of the identified stakeholdesgre interviewed through key informant
interviews. All interviews were realised by the Mas student with the assistance of the
Supervisor (whereas some of the respondents — DGswernment departments, etc. — require a
more senior academic to engage with). Data cotiactvas hampered by the unavailability of
some of the actors, especially the politicianstiiemimore, initially, as this particular legislatitn
facing a court challenge regarding its constitulidmp, it was expected that some actors would not
be willing to discuss CLaRA in detail. The latted thowever not appear as a major issue. Lastly,
as it concerns ongoing policy development processdsding stakeholders with different views,
it was important to verify the accuracy and congietss of the data that is collected during the
interviews or detailed in secondary sources. Tloeeefparticular attention was paid to the
interview techniques (reposing certain questiondifierent ways, for example). Key information
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was generally cross-checked for quality and rigdwough (i) confronting the information to
divers stakeholders, and (ii) regular presentatadribe results to a diversity of stakeholders.

5.2 The Positions on Communal Land Reform at Local Level

m Reformulation of the Objectives at Local Level

The aim of this second part is to analyse the @iffepositions on communal land reform at local
level and study, through the local elaboration pescfor CLaRA, if it had been inclusive of the
communities and how the debates were framed amtuated at this level. As such, the objective
of the project was to confront the positions ofgdledowards communal land reform with CLaRA
and its provisions, and to apprehend the relevah&suth Africa’s communal land reform.

The objective of this component of the project Wass reformulated as follows:

» characterize the perceptions of community membértsnaspect to their bundles of rights
under the communal land tenure system (with antaiproviding insights into the extent
of de factoindividualization and commoditization of commuiteaid), and the perceptions
of security that are attached to it; and

» identify their positions on the two features of RAathat have been identified as salient
and controverted, namely the issuance of an indalithnd title by the State, and the role
of the chief and tribal authorities in land magter

Both objectives imply understanding the local cahtéhe stakes and conflicts around land and
power, and the way local people perceive and faateuthose stakes.

m Conceptual Framework

Delimitating Communities and Communal Land

From the project’'s perspective, communal land ésalea where a village or tribe is located and
that is managed under a common traditional couacid, a community is the people living on that
communal land and being under the same traditicmatcil.

These definitions follow the ones provided by CLaRA

Communal land is “land which is, or is to be, odedpor used by members of a community
subject to the rules or custom of that commurfitgdmmunal land is not exclusively the land in
the former homelands but is also :

“the land acquired by or for the community whethegistered in its name or not and any other
land, including land which provides equitable accesland in a community and which is, or is

® Section 1, Definitions of The Communal Land RigAtt (DLA, 2004a).
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to be, occupied or used by members of a commuulitject to the rules or customs of that
community.”

A community “is a group of persons whose rightsldaod are derived from shared rules
determining access to land held in common by suchypy®

There are 892 recognized Traditional AuthoritiesSiouth Africa, which gives an idea of the
smallest possible nhumber of communities. This numberobably greater as more than one
community can be under the authority of a singlditronal authority.

Disentangling the Bundles of Rights and Defining Se  curity of Tenure

Property rights on communal land are accountedirfothis research through the concept of
bundles of rights, which include 3 broad categories

» usufruct rights: refer to the rights of using thad and reaping the benefits of its use;

e abusus rights: refer to the rights of transfertiing land through different mechanisms —
transfers can be temporary or definitive, they bammarket- or non-market-based, etc.;
and

* administration rights: refer to the right to defitie rights of others. Again, these rights
can take many forms: exclusion of non-memberscation of vacant land, registration of
rights and transfers, enforcement, conflict resofytetc.

In the remainder of the chapter, the concept “sgcuwf tenure” will refer to the inverse
probability for holders of permanent usufruct rglin a particular piece of land to have these
rights challenged by another party, and to losepitssibility to exercise those rights. Note that
this definition is irrespective of the scope ofhtig (usus, fructus, abusus) that are held on a
particular piece of land, or the nature of the propright regime (customary, private property,
etc.) that prevails.

The effort to disentangle the bundle of rights @fimenunity members on communal land needs to
be extended to the bundle of prerogatives thattribal authorities hold under the community
regime. Although those prerogatives clearly defreen the initial statement of the authority of
the chief over a territory, they should not be mdsted to an outright bundle of individual
property rights over the communal land. They, nathelate to administration rights as defined
above. Also, their prerogatives in terms of loaaygrnance usually go well beyond land issues to
include other aspects of community life (both matesuch as service provision, and immaterial,
such as a sense of belonging). Accordingly, theiops of the people about the appropriate roles
for the tribal authorities might differ depending the focus.

" Section 2 (c),(d).
8 Section 1, Definitions.
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Accounting for Legal Pluralism

A major feature of the communities is the legalralism that is displayed with regards to both
land rights and local governance. The legal statoistent and strength of the bundle of rights on
communal land can be diverse and overlapping: tayinclude mixed and evolutive features
inherited from pre-apartheid indigenous regimesmfithe apartheid legislations, then from the
post-apartheid policies. As a result, collectivegaisses of land allocation and land administration
(including the provision of tenure security), asllves individual practices of land use and land
transfer, can often rely on several sources otitaegtion. With regards to local governance, the
respective prerogatives of tribal authorities andinitipal authorities (e.g. in terms of
infrastructure and service provision, land plannigig.) usually also lack clear definition.

m Research Questions at Local Level
The two objectives stated in the introduction wea@slated in the following research questions:

* What are thede facto bundles of rights that community members hold otreir
landholdings? In particular, what is the extenttloé de factoindividualization and
commoditization of communal land?

» Do community members consider that a title fromgbgernment would make them feel
more secure and/or hold a broader scope of righats they do under the current situation?

* What role do community members consider to be gppt for traditional structures to
play with regards to community matters (includibgt not limited to, land matters)? How
do they perceive the articulations with local forofisState governance?

These questions thus indirectly address the “denfieord below” for communal land reform.
Security of tenure is the first justification patrivard by CLaRA. According to CLaRA, it seems
obvious that people on communal land feel insebemause of the lack of formal titles. There is a
growing body of evidence — in South Africa and efsere on the African continent — that
customary tenure and the lack of formal titles rmoe necessarily equivalent to tenure insecurity,
and that the latter is an empirical question depgn@n how local tenure systems work in
practice. The third question is to be viewed iratieh to the act’s objective of providing for local
democratic governance structures for the adminigtraof land and the criticism that too much
power is potentially given to traditional structsinender CLaRA.

m  Fieldwork at the Local Level

The objectives of the study imply understandingltoal context, the stakes and conflicts around
land and power, and the way local people percenefarmulate these stakes. Since very little
consultation or research has been conducted on ooalnfand reform in South Africa (for a
recent overview, see Cousins, 2007), this studyiynaelies on first-hand data collection in two
communities in South Africa.
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Selection of Communities

An overarching hypothesis of this project was thdtviduals’ perceptions and positions towards
land tenure issues and local governance issueslikelgto be quite diverse, following two main
types of heterogeneity: community heterogeneity iawd/idual heterogeneity. The selection of
the two different communities was made accordinth&following criteria, which we assumed
might make a difference in local perceptions towardmmunal land and traditional leadership:

Rural/Urban Setting: We chose to work with one ramnmunity and a more urban one.
The integration in a more urban network might imf))yless dependency on communal
institutions (such as self-help systems, etc.), @hdnore familiarity with non-traditional
modes of local governance, enabling people to matl@med comparisons (Cousins,
1999).

Different Provinces: Communal land and traditiosettings have diverse statuses in the
different provinces (Keulder, 1998). We chose oommunity located in the Limpopo
province, where traditional leadership is stillw@owerful, and one located in the North-
West province, were it is less prominent.

In the end, the fieldwork was conducted in thediwihg two communities:

Ga-Selepe (hereinafter “Selepe”), a small rural momity in a mining area in the
Limpopo province.

Ga-Selepe is part of the Fetakgomo Municipalitye Tdommunity is the Baroka-Ba-
Selepe Community under Chief Difera Albert Selepd #he Roka Selepe Traditional
Council Brakfontein-Ga Selepe. The language spakdtedi. Ga-Selepe was part of the
former Lebowa homeland. This community was nevercdfully removed during
apartheid, and their written history claims thatihave been here since 1862.

The Atok Platinum Mine exploited by Anglo Platinumas two mining shafts on the
community’s territory. The mine’s exploratory adties has recently created tension
among community members and the chief. The mirdsis the main source of local jobs
(although the absolute number of jobs is not veghh The total population of Selepe is
6,354 and the total number of households is 1'269.

Makapanstad, an urbanized community close to Raetor

Makapanstad is part of the Moratele Municipalityl @pjanala District. Makapanstad is
approximately fifty kilometres north of Pretorialthough in the North West Province, it
is characterized by many links to the urban andusirtl environments of Gauteng

(mainly Pretoria).

® Initially we had planned to include the criteriappesence/absence of major land or community @xsflHowever,
access to communities in conflict proved to beidiff (the required authorizations from the trilbaluncils were
denied on several occasions), leading us to caheétommunity-in-conflict’ case-study.

' Numbers communicated by the Ga-Selepe Traditidngiority.
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The people are living under Chief Motsegwa Hendiitdkapan and the Bakgatla Ba
Mosethla Traditional Authority. Chief Makapan haslar his authority twenty-eight other
towns. Makapanstad was part of the former indepanidemeland Bophuthatswana. The
language spoken is mainly Tswana. The total pojuaif Makapanstad is about 12,250
and the total number of households is approximégg0.11

Both communities share the following charactersstiagriculture is not the main source of
activity and income, there are no major conflicisuad land and/or governance issues, and there
was no systematic forceful inward or outward movets®f people during apartheid.

Data Collection

Data collection was organized as follows:

» secondary data collection and review, includingvimes studies, local policy and
planning documents, official statistics, etc.;

* zoning and interviews with key informants. Thedativere conducted in order to (i) get a
broad image of the different communities, theirtdeas, their social organization and
their issues, or (ii) deepen certain issues idedtifluring the fieldwork (community rules,
certain problems, etc.). These interviews were sstractured, with a variable number of
informants. People interviewed were mainly tribhle€s, tribal council members, ward
councillors, community leaders, development workéssal consultancy agencies, etc.;
and

* individual questionnaires administered to a sangbl@inety community members. We
used a semi-open questionnaire which addressetbitbeing topics: bundle of rights,
security of tenure, and local governance (the quasaire is provided in the appendices).

As the objective was to uncover and better undedsthe diversity of positions and opinions

regarding communal land in each community (but totobtain statistically representative

samples), a reasoned sampling method was develblpedeholds were selected according to the
following criteria that might influence people’s giilons on communal land and tribal

institutions:

» wealth and social status (proxied by a rankingaefde characteristics);
* age;and
e gender.

In the end, a total of forty-five valid questionres were administered in each community.

" Numbers communicated by Naledi development, 2@051as.
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Table 2: Sample per Community and Number of Commurty Member Interviews
According to Gender, Age and Occupation

Selepe Makapanstad Total
Total Number of Interviews 45 45 90
Gender
Women 19 27 46
Men 26 18 44
Age group
[18-30] 3 10 13
[30-40] 16 5 21
[40-50] 11 6 17
>49 15 24 39
Occupation
Unemployed 15 19 34
Self-Employed or Wage Earners 19 11 30
Pensioners 11 15 26

Interview Implementation Conditions

Fieldwork was conducted by a team of two masteegjreée student’ between April and June
2008. The two senior project leaders joined thentdar a few days at the beginning of the
fieldwork to train and assist the students with tresite application of the semi-structured
questionnaire, in order to ensure a good levekl#viance and quality of the data collected. The
interviews were conducted on an individual basiup interviews were avoided as they might
easily influence perceptions and positions on sersssues such as communal land reform. One
interview lasted for about one and a half hoursl an average four interviews were conducted
per day per interviewer. Translation was neededottn communities. Two translators from the
community were hired in each community. The intews were not recorded but hand written
notes were taken and then transcribed electropiodé chose not to display any people’s names,
except the names of the chiefs, to keep the questices anonymous. The different types of
difficulties that appeared during the implementatd the fieldwork are described in Box 4.

'2 | orraine Trickey, from the University of Pretoriand Marie Kientz, from Supagro Montpellier. MaKéntz also
performed most of the data analyses and wroterédanpnary report.
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Box 4: Difficulties Occurring During Field Work

e Working with communities, particularly on such siine issues, is a difficult process that is tiere
resource demanding. As communal land reform, a$ agetraditional power, present sensitive issues
was not always easy for people to open up andrbgstforward about such subjects. Introductiow ithite
community was thus necessary; our translators aleeessential for this matter.

e Linked to the latter, to start working in a comrtynauthorization from the traditional council was

necessary. This mainly made it impossible to cohthue research in communities characterized by land

and community conflicts. None of the chiefs of dmtfaffected communities authorized the reseaocha
on. Consequently, the communities researched iy snild degrees of land and tribal issues.

e Another difficulty had to do with the fact that Elgpeople did not know about CLaRA, which made {
conducting of the interviews somewhat tricky, as tiain issues had to been dealt with indirectly.tRe

same reason, it was not possible to discuss thet @eeommunal land rights as such, and it was theze
decided to address the transfer of title by talkoid¢itle deeds, which people clearly relate tovate

property. Therefore, in the rest of the documetitie“deed” refers to a title of private properéyd not to
the deed of communal land rights provided for ur@leaRA

e The interviews were not conducted in English amar fdifferent translators (two in each communit
were used, which introduced a potential bias. Tioeee the final data is not exactly the discour§¢he

interviewee but a mixed interpretation by the ivitwer and translator. For this same reason, diseou

analysis was not conducted. Nevertheless the tepetuse of some words or expressions by
interviewee was noted when relevant. Although cered through more random selection, as membetr
the community, the translators were also a suliatasturce of potential bias with regards to thiectéon
of households (they might have induced us to wsite family and friends, which might over-represan
specific group in the community, and they mightén@vevented us from visiting some people with wh
they had some issues, even though the issues ltsidgto do with the purpose of our study).

e A last bias might be linked to household selectiéithough diversity was covered within th
communities, (former) inhabitants not residing lie tommunities (anymore) were not included. Peq
who left the communities for certain (ideologidalit also social or professional) reasons and peshte
were expelled for different reasons (political opition for example) are absent from the sample.
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.  CLARA - MAIN FEATURES, KEY ACHIEVEMENTS AND CRI TICISMS

1. CLaRA’s Main Features

After the Communal Land Rights Bill was issued domment in August 2002, there were eleven
drafts submitted before President Mbeki finallyngd, and thus enacted, the Communal Land
Rights Act No. 11 of 2004. The need for communadlgenure reform is not a symbolic exercise

arising from promises made in the Constitution.ikbgally, and from a development standpoint,

the DLA posits that reform of communal land tenisreecessary to address issues of:

e overcrowding on communal land,

» underdevelopment in the communal areas,

» lack of legally secure tenure rights,

» conflicting land rights,

» gender inequalities and inequities in land owngrgimd inheritance,
» lack of good and accountable governance aroundrfatters, and

» chaotic land administration systems occasioned hynamous disparate laws and
administrative systems (DLA, 2004).

1.1 CLaRA's Principles

As such, CLaRA was designed by the DLA with theeobye of providing “legal security of
tenure by transferring communal land [...] to comntiesi or by awarding comparable address”
(DLA, 2004a, CLaRA Preamble). This means that Blegiapplicants, either communities or
individuals depending on the nature of the claini| ke granted rights in or to land that they
beneficially occupy? Where transfer of the land in question is not fimssapplicants will be
awarded comparable redress in the form of landgofakvalue, financial compensation, or a
combination of alternative land and financial comgmion. CLaRA seeks to do this by
transforming arold order right a tenure or other right in communal land whicHdsmal or
informal, registered or not derived from or recagu by law, including statutory law, practice or
usage, into aew order right a tenure or other right in communal or other lavidch has been
confirmed, converted conferred or validated by Migrister in terms of CLaRA (CLaRA, 2004).
This conversion of old to new order rights is “d@monstration of a new beginning,” according
to the DLA, as these new order rights are “not asggure but they are also capable of being
registered in the name of a person or a commufiifA, 20044, pg. 12).

'3 Beneficial occupation means “the occupation ofilay a person for a continuous period of not lass ffive years
prior to 31 December 1997 as if that person wa®teer, without force, openly and without the pession of the
owner.” (CLaRA, 2004a, Chapter 1 Definitions)
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Section 2 of CLaRA describes the land that is llegio be applied for under its guidelines. These
guidelines state:

“2.(1) This Act applies to:
(a) State land which is beneficially occupied and Skael which-

0] at any time vested in a government contemplatedh& Self-governing
Territories Constitution Act [21 of] 1971, beforts repeal or of the Republics
of Transkei, Bophuthatswana, Venda or Ciskei, orthe South African
Development Trust established by section 4 of tleedlbpment Trust and
Land Act [18 of] 1936, but not land which vestedfe former South African
Development Trust and which has been disposed t@frins of the State Land
Disposal Act [48 of] 1961,

(i) was listed in the schedules of the Black Land AXt pf] 1913, before its
repeal or the schedule of released areas in tefrthe ®evelopment Trust and
Land Act [18 of] 1936, before its repeal,

(b) land to which the KwaZulu-Natal Ingonyama Trust A&KZ of] 1994 applies, to the
extent provided for in Chapter 9 of this Act;

(c) land acquired by or for a community whether regesien its name or not; and

(d) any other land, including land which provides egjoli¢ access to land to a community
as contemplated in section 25(5) of the Constitutio

The land contemplated in this excerpt is land thateld in trust by the State on behalf of the
communities that reside on and use it. Under CLaR, land transferred will go to the

community in a Deed of Transfer (with each memblethe community receiving a Deed of

Communal Land Rights) or to individuals within tkemmunity in the form of a Deed of

Transfer. How the land is held depends on the comityis rules, drafted by the community.

This legacy of State custodianship is a poignantinder of apartheid logic and control, thus
CLaRA is presented to bring an end to this practibe accomplish this, the DLA presents
CLaRA, which they (the DLA) claim:

“democratises the system of land administratiortding an eclectic approach to institutional
development [...] [which is] evident in CLaRA’s at@rto strike a balance between the African
norms and traditions and the democratic ethos aratfre in the administration of communal
land” (DLA Tenure Newsletter July 2004, pg. 13).

In addition to the institutions provided for und&raRA, the types of tenure that communities can
employ under its provisions also reflect of the lyamation of customary African practices
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(secure communal tenure) and more individual foofnsecure tenure. The three tenure options
provided for in CLaRA are:

1. The land can be held communally in title in the rashthe community and the individual
members of the community will be granted registieréleeds of Communal Land Rights
for the land they occupy and u¥eThis deed is not a title deed but it's a legalunent
that confirms a person’s or family’s or householdiglusive occupation and use of the
land allocated to them in terms of the communitgsnmunity rules. The holders of such
a deed will be able to convert it into freehold @nship, subject to the consent of the
community.

Communal Land can also be held in terms of freebaldership by individual$

A hybrid system is also possible, where part ef tommunal land is held communally,
and part of the land is held in ownership by memioéthe community®

How a community intends to own and administeratedl is determined by the community rules it
drafts. To administer these tenure options, CLaR#vides for the eclectic institutions mentioned
above and developed in the subsequent section.

1.2 CLaRA’s Institutions

The eclectic approach to institutions in the Comatlrand Rights Act calls for the establishment
of two integral institutions: the Land Administrati Committee (LAC) at local level (s.21-24),
and the Land Rights Board (LRB) at regional lewe2%-30). These bodies act at their respective
levels to monitor the access and use of land akdcto the community, among other things as
developed below.

m The LAC

The Land Administration Committee is comprised ammunity level and administers the
communal land on its behalf. In a community whérere is no traditional council, the LAC will
be elected democratically according to the commnyunites and to CLaRA Regulations. The
general criteria for the LAC, listed in CLaRA artd Regulations, are: members must be 18 years
or older; one third of the membership must be wameimerable community members and their
interests must be represented; and the chairpedsguty chairperson, secretary and treasurer
must be elected. A single term for members of tie Lcannot exceed five years, and each
member can only serve two successive terms. Innanmumity with a recognised traditional

14 Section 18 (3) a (CLaRA, 2004a).
'% Section 18 (3) b.
16 Section 18 (3) c.
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council}’ there must be a democratic decision made wheltieetraditional council will perform

the functions of the LAC, or whether “the communityll establish a land administration
committee which is separate and distinct from #wodgnised traditional council” (DLA, 2007, pg.
19; CLaRA Regulations). Where a traditional coursilemocratically allocated the role of LAC,
they must act in one capacity at a time, i.e. tteynot represent both the traditional council and
the LAC simultaneously. The option to have a tiadal council act as the LAC has been fodder
for intense debate, as will be discussed in sulesggections.

The functions of the LAC are outlined in sectiorisZl of CLaRA and in its Regulations. In
short, the LAC is responsible for all aspects ofmownity land administration, including
awarding and registering new order rights to comitgumembers; maintaining a community land
register that accounts for land transactions inctiramunity; documenting all LAC activities and
meetings; safeguarding and promoting communityrésts in their land, including inter- and
intra-community cooperation regarding communitydlaand the resolution of community land
disputes; and liaising with the municipality an@ tband Rights Board about service delivery and
development on community land. All aspects of th&Cls activities are subject to the
community; these rules can assign more roles aspgbrsibilities to the LAC, if necessary. The
LAC must call meetings and make news about commiamal known to the community they
represent.

Ultimately, the LAC is accountable to the commuratyd to the Land Rights Board (LRB) for its
actions. The LRB, DLA, provincial MEC’s of agricule and local government and the
municipality (or municipalities) in which the commity resides are all considered to be interested
parties in the LAC'’s activities and, as such, cacheappoint a non-voting member to the LAC as
liaisons.

m  The Land Rights Board

The Land Rights Board (LRB) is a body that is fodhaad disestablished by the Minister of Land
Affairs. The Minister, taking into account the nuentof communities and communal land areas,
decides the area of jurisdiction of each LRB. Thieiser appoints the members of the LRB, who
— as in the LAC — must be one-third women and whesa can last no longer than five years.
When making these appointments, the Minister ratide:

* one representative from each organ of State detedrio be necessary;

* two members nominated by the Provincial House daddifional Leaders, who have
jurisdiction in the area of the particular LRB;

* one member nominated by the commercial or industeietor; and

* seven members from the affected communities, amdragn the interests of child-headed
households, persons with disabilities, youths, &male-headed households must be
represented (see 826 of CLaRA for more detail).

" A recognised traditional council is a re-consétlitraditional authority in accordance with the &intion and
section 3 of the Traditional Leadership and Govecearramework Act 41 of 2003 (TLGFA).
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The LRB, in addition to monitoring the constitutadity and application of community rules by
individual communities’ LACs, acts as an advisorthe Minister and to the communities on
issues of sustainable land ownership, use, andlamwent. Further, it must liaise with the
spheres of government, civil society and institusido enable sustainable development and
service delivery on the communal land in its juigdn.

In KwaZulu-Natal, the Ingonyama Land Trust, formedthe KwaZulu-Natal Ingonyama Land
Trust Act No. 3 of 1994, will act as the LRB. WhéhaRA is implemented, the current members
of the Ingonyama Land rights Board will be perndtte sit in office for the remainder of their
term; however, once the terms of the respective Ineesnexpire, the Ingonyama LRB must be
constituted in accordance with CLaRA (and the Quongin), with the exception of the
Ministerial appointments. When the KwaZulu-Nataggdgnyama Land Trust Act is inconsistent
with CLaRA, the latter will prevail.

1.3 The CLaRA Process

CLaRA can be invoked through application by a comityuwhose land meets the criteria listed
in CLaRA 81(a-c), or it can be enacted by the Meri®f Land Affairs, who can publish notice of

land contemplated in section 1(d) in the governn@aette In this notification, she must specify

which provisions of this Act apply to the land. @n€LaRA is invoked, there are simultaneous
activities to be carried out by the Minister an& tpovernment, as well as by the applicant
community. The Land Rights Enquiry (LRE) and theabkshment of community rules are tasks
that must be undertaken by the Minister and thenconity respectively.

m The LRE

The CLaRA process begins with a land audit impleexiy the Minister of Land Affairs. This
land audit, called a Land Rights Enquiry (LRE),ettetines the validity of the claim (i.e. is the
land really beneficially occupied by the claimamo possess old order rights?) and the
feasibility of the claim (i.e. if the claim is vdliis it in the public interest to award land right
comparable redress (financial or alternative land combination of these options?).

To gather the necessary information (includingdbeve and any other information the Minister
thinks necessary to inform her determination) thridter appoints an enquirer. The enquirer can
be an officer from the DLA, an external party, deam made up of both the former and the latter.
The selection criteria for this important positisnCLaRA are noted in section 14 of CLaRA,
which states, in summary, that the enquirer mustsges a high-level of integrity and a
commitment to equity; these characteristics mustniagched with skills in facilitation, dispute
resolution, research, and expertise in land anateeltopics, development planning, surveying
and land registration, and the law.

To begin an LRE, the Minister is required to pravithe public with notice of the land and
communities in question and must provide the cardatails of the enquirer(s). In this notice the
Minister will provide the purpose and scope of #rguiry and invite any interested parties to
attend a meeting about the enquiry. This meetidgpsdvide more details about the intent and
potential outcomes of the LRE.
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Through the LRE process, qualitative informatiothgaed during meetings and interviews allows
the enquirer to establish the stakeholders, ttaioekship of the current land and claim with any
other land reform programme, the municipal obligasi to the community, the community’s
relationship with their traditional council and vther community rules, as prescribed by CLaRA,
have been established and, if so, what their ctstame. In addition to this qualitative
information, the enquirer must survey the land uesjion. This survey establishes the outer
boundaries of the community, and informs the emguif all interested parties through a deeds
search.

Once the LRE is completed, the enquirer submitspart to the Minister. Based on this report,
the Minister must make a determination on the lelaén. First, she needs to ascertain from the
report if the claim falls under the criteria set B¢ aRA and, therefore, if the claim should

proceed. Then she must measure the public interéstms of awarding the rights in or to land or
the need to award comparable redress in one dhtke forms previously described (alternative
land, financial compensation, or a combinatiorhef two).

m  Community Rules

All communities subject to CLaRA must draft commniyirules that describe their community, its
land, and how they plan to use and administer kwatl. To begin the process of drafting
community rules, the community must notify the laights enquirer and LRB responsible for its
jurisdiction; these parties will assist by convenia community meeting to this end. If the
community needs assistance in drafting their rulbey can apply to the Minister who will
appoint an officer of the DLA to assist them. Thed rights enquirer must attend all meetings
concerning the community rules and document the=stings.

The community members must decide upon the comténthe rules in an informed and

democratic manner during these meetings, althowgichcontent guidelines are provided in
CLaRA regulations. At minimum, the community rulasist cover the administration and use of
communal land, the form of tenure to be appliedatwiew order rights entail in the particular
community, who is a community member (includingwsiion and disposal of membership), the
LAC’s functions in accordance with the Act, proceluules for the LAC, decision making and

dispute resolution processes, land identificatiand the management of finances of the
community relating to land (CLaRA Regulations AnaexD, 2007). All rules must be compliant

with CLaRA and with the Constitution, and are subj® any other applicable law (CLaRA

§19(1)).

Once the community decides that the rules are aeplhey must be forwarded in writing and
with the signature of the meeting’'s chairpersothioLRB responsible for the community within
fourteen days of adoption by the community. Theesumust be read and approved by the
Director-General of the LRB; if the Director-Genleffinds the rules to be insufficient or
inappropriate, s’/he must return the rules to th@manity with comments and instructions for
suitable amendments. Once the Director-Generdiet RB accepts the community rules, s/he is
to respond in writing and refer the rules and amyp®rting documents to the Registry Office to
be officially registered and entered into the peiblbmain.
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Once the community rules are complete and apprbyethe Director-General of the LRB, the
community is then a juristic person in terms of1§4¢f CLaRA and is eligible to receive rights in
or to land. Whether this happens or not dependb@determination of the Minister, based on the
LRE report.

1.4 CLaRA'’s Key Achievements to Date

Once enacted, the years 2004 and 2005 were detmtexblaining and justifying CLaRA. As
such, the DLA’sTenure Newslettgoublished in July 2004 addressed concerns frormuamties
and critics, defending CLaRA with the same argusiem$ always. In addition, the DLA
responded to an article published about CLaRA amdt@d out several misunderstandings. As
such, Minister Didiza reassured readers that laildbe transferred to communities as owners
and not to traditional leaders, and Sibanda resgabitat the communities have a choice for LAC
and that traditional leadership is an option, hutithe democratic right of the people in the
community to choose.

While admitting that CLaRA’s implementation willka more than 15 years, the implementation
date is set for June 2005 in DLA’'s December newsieHowever, there is still confusion among
community members, civil society and traditionaders as to what the DLA plans to do under
CLaRA. And it was during the National Land Sumroitganised by the ANC and the SACP and
held on 27-31 July 2005, that rumours of activigikins to legally challenge CLaRA began
circulating. Community members from homeland areasl civil society complained that
communal land issues were not discussed in thegesassion, and they were very frustrated. The
DLA had become aware in January 2006 of the planshtallenge CLaRA. While collecting
information about the challenge, the DLA would aefeCLaRA as it is, and would continue
planning for its implementation. Being motivatedtéke CLaRA forward and to implement it
under any circumstance, it published the CommurmaldLRights Act National Implementation
document on 19 April, about ten days after the L@ announced a Constitutional Court case to
challenge CLaRA.

Several months of silence regarding CLaRA followdthese months — while CLaRA was
awaiting its court case — were characterised bypihw preparing for implementation. As such, it
published a framework on 19 April, 2006, outlininmplementation responsibilities and
obstacles:

» CPIs are not working well, which can be linkedheit design and establishment.

» The DLA has inadequate baseline data to plan thpemmentation of CLaRA. Baseline
studies were subsequently implemented.

» Departmental capacities and coordination are notleave to implementing CLaRA as a
national programme. Reflection regarding the ladterengaged.

» The estimated total cost of implementing CLaRA,&88,732,022.00 rand, which is more
than the amount presently budgeted.
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On 8 February 2008, the DLA also published and tya@ethe Draft Regulations for CLaRA.
Comments are due on 8 April 2008. In the meantmne3 and 4 April, it organised consultation
workshops at the overall level on the regulationth Wraditional Leaders and civil society in
Durban. It also organised more local consultatiamkshops, however these were implemented in
a more secretive way and included mainly traditideaders. But since the Presidential elections
were approaching rapidly (expected for April 2008 consultation in KZN was cancelled and
all legislative debates and processes were interdugo as not to cause any political instabilities
and upheavals.

On 14-17 October, a first court hearing took plateCLaRA’s constitutional challenge. Four
communities (Kalkfontein, Makuleke, Makgobistadddpixie) took part in the process.

2. Criticisms and Major Positions Regarding CLaRA

2.1 Criticisms of CLaRA

Patelike Holomisa, ANC MP and president of the Gemg of Traditional Leaders of SA
(Contralesa), declared when the act was passed it Communal Land Rights Act 2004 is a
progressive piece of legislation that promotes geittlusively and democracy while giving due
recognition to traditional leadership. Opponentstled act are wasting their apparently vast
resources if they think the role of traditionaldees over land can ever be diminish&d.”

Criticisms of CLaRA came from various parties, atious stages of its development process. The
following criticisms — reproduced as stated bydtigcisers — were made:

* Procedural ChallengeThe Act has a major impact on customary law dedpowers of
traditional leaders, both of which, in terms of thenstitution, are functions of provincial
government. Thus, it should have followed the $&cii6 parliamentary procedure that
enables input by the provinces. Instead it wasedghrough parliament using the section
75 procedure. The Constitution provides that latest deal with provincial functions
should follow the section 76 procedure and thosg dleal with national functions should
follow the section 75 procedure. Because the wrpagiamentary procedure was
followed the Act is invalid.

e Section 25 — Tenure and Property righd intrinsic feature of systems of property right
is the ability to make decisions about the propddiyder customary systems of property
rights decisions are taken at different levelsaafia organisation, including at the level of
the family. By transferring ownership at the legéthe “community” and individual only,
CLaRA undermines decision-making power and contbl other levels. This is
particularly serious when disputed tribal autholbbundaries are imposed as the “default”
boundaries of communities. The end result will et CLaRA will undermine security of
tenure in breach of section 25(6) of the Constitutiwithin the boundaries of existing
tribal authorities are groups of people with prépeights in the land. They are deprived

18:5outh Africa: Africa's Rural Communities PoisedReap Fruits of FreedonBusiness Day20 October 2004.
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of their property rights when ownership of theindas taken from existing structures and
vested by CLaRA in imposed Traditional Council stanes or other structures created by
CLaRA.

» Equality. The Act conflicts with the equality clause inatbn to both gender and race. It
does not provide substantive equality for rural wombecause it entrenches the
patriarchal power relations that render women walble. The 33% quota for women in
traditional councils is not sufficient to offsetighproblem because the women may be
selected by the senior traditional leader. Mored®@% is too low in the context that
women make up almost 60% of the rural populatiomil®the Act seeks to secure the
tenure rights of married women it undermines tmeaite rights of single women, who are
a particularly vulnerable category of people. Thet Also treats black owners of land
differently from white owners of land, who are rsatbjected to the regulatory regime
imposed by CLaRA. Moreover section 28(1)-(4) of TeGFA entrenches the power of
controversial apartheid-era institutions that wierposed only on black South Africans.

* Fourth Tier of Governmen®he Constitution provides for only three levelgovernment
— national, provincial and local. The powers giwenland administration committees,
including traditional councils acting as land adistiration committees, make them a
fourth tier of government in conflict with the Caitstion.

The criticisms against CLaRA are crystallised ine tltourt challenge it faces for
unconstitutionality. Four rural communities reprasel by the Legal Resource Centre and Weber
Wetzel Bowens Attorneys are challenging thé®asttably on the grounds that the act conflicts
with the equality clause in relation to both genaied race, and that it does not provide security of
tenure for groups of people with property rightgameling the land within the boundaries of
existing tribal authorities. They argue that theg aeprived of their property rights when
ownership of their land is taken from existing stumes and vested by CLaRA in imposed
Traditional Council structures or other structucesated through CLaRA (for more on the legal
challenge of CLaRA see the appendices).

Besides the criticisms alimenting the court case,more issues mushroomed:

 Lack of Capacity: CLaRA bestows many new roles aagponsibilities to several
departments and levels of government, including Dhé\ itself. There are concerns,
when looking at the National Implementation Frameéwfor CLaRA (NIF), that the
assignment of these roles and responsibilities wade without regard for the capacity
levels of the various implementing bodies. A magaue is the complexity of the rights
that will be transferred by CLaRA and the ability the DLA and its implementing
partners to deal with the disputes that arise ftbentransfers.20 Currently, the DLA is

9 For more information, see Legal Resource Cetegal Challenge of the Communal Land Rights Act-Overview
April 2006.

0 portfolio Committee on Agriculture and Land AffsifNational AssemblyReport on public hearings on Communal
Land, held on 11-14 November 2003.
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awaiting the approval of a new staffing structunatttakes into account the human
resources needed to implement CLaRA. It is enviddigat after the regulations are tabled
in parliament in early 2009, implementation canibegith the setting up of land rights
boards in the different provinces.

» Budgetary Constraints: There is concern that tre 0bimplementing CLaRA will far
surpass the budget allocated to the DLA. At theetidLaRA was passed, it did not have
an official budget accompanying it; estimates piatiee cost of its implementation at
approximately 68 million rand over five years ofpi@mentation (Wisbourg & Rhode,
2005); this excludes the approximately ten yeanslafining and preparation for CLaRA.
In the National Implementation Framework, this figthas increased exponentially to
8.48 billion rand over the five-year implementatipariod. In 2008, the total budget
allocation to the Department of Land Affairs wado46 billion, including provincial
allocations for all its programmes, duties and €d$arliamentary Monitoring Group
(PMG), 2008). Clearly this raises concerns aboet ability of the DLA to finance
CLaRA - along with its other programmes and resjiitges — if the NIF is accurate.

2.2 Issues Regarding CLaRA and the Divers Positions  of the Different Actors

This part details the major issues that mushroofred the debates around the development of
CLaRA, and analyses the different positions of difeerent stakeholders regarding it. Based on
the total contributions, besides the ANC and théADNADECO, and the Portfolio Committee on
Agriculture and Land Affairs, which deal directlyittv the Act, about thirty-two actors are
engaged directly in CLaRA’s consultation proceske Tatter included national trade unions,
national commissions, traditional representatiomsademic institutions, councils/movements,
NGOs and communities (Table 3).

Table 3: Institutions which Contributed Directly to the CLaRA Consultation Process

Type of Actor (number of | Actor
actors)

National Trade Unions(2) COSATU, NUM

National Commissions(2) Commission for Gender Equality, SA Human Rights @Gossion

Traditional Representations | National House of Traditional Leaders, Congres3rafditional Leaders of South
(national/regional) (3) Africa, Royal Bafokeng

Academic Institutions (2) Centre for Applied Legal Studies (CALS, Wits Unisity), PLAAS (University
of Western Cape)

Councils/Movements(4) South African Council of Churches, Landless PeapMovement, NLC, Rural
Women’s Movement

NGOs (12) Legal Entity Assessment Project (LEAP), ANCRIjnt Monitoring Committee

"

on Improvement of Quality of Life and Status of Waim Legal Resource
Centre, Masifunde NGO, Nkuzi Development AssocigtioUmbumbanag
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Lwabesifazane, Transvaal Rural Action Committee ATR Mpumalanga,
TRALSO, Women'’s Legal Centre, AFRA, TCOE

Communities (7 groups,| Dwesa-Cwebe, Mpumalanga Consultative Group on L@mhgwane, Lebowa
representing at least 2%nd KwaNdebele), Hlanganani-Polokwane, Kalkfonteldgalagadi (fifteen
communities) communities of Northern Cape Province), Madikweged@er Manyeleti Lan
Rights Group (Utha, Dixie, Gottenburg C and S&vilB villages),
Sekhukhuneland Ad Hoc Committee on Land (five Iazainicipalities: Marbl
Hall, Groblersdal, Tubatse, Fetakgomo and Makhuwziadiga and their rural
communities)

Overall, according to the debates and contributisaseral controversies appeared (presented in
order of importance, identified through their resorence in the contributions): (1) the powers of
traditional leadership in land administration, (8¢ rights of women to land, (3) the consultative
process for the Act, (4) the constitutionality tetAct, (5) whether communal ownership as
opposed to private ownership should be retainedifiaally (6) the powers of the Minister.

m Different Positions on the Powers of Traditional Ladership in Land Administration

Considering the discussions around CLaRA, perhagsniost controversial issue raised has been
the role of traditional leaders in relation to laemad land management. This was the major focus
of public debates when the draft law was discugsgarliament in late 2003 and early 2004, and
many of the submissions by civil society and comityuigroups emphasized these issues
(Claassens & Cousins, 2008, pg. 20). It appearemglihe debates that the issue of power as
such was not problematic, but CLaRA institutionaltisthe present powers seems to trouble a
majority of actors.

The National House of Traditional Leaders (Natiomald Provincial Houses of Traditional
Leaders, the Congress of Traditional Leaders ofttédrica and the Royal Bafokeng Nation)
argues that traditional councils are directly actahble to their people, who in addition participate
in decision-making on all major matters (includihg fundamental bases on which land rights are
to be dealt with in the community). They note thraditional leaders are not entitled to make
decisions that are contrary to the will of the deop

More nuanced, a few introduced a condition that momal land reform should ensure the
democratization of the allocation of land rightaimmunity levels, including the functioning of

traditional leadership. They propose that provisbould be made for the Land Rights Board to
use its powers to monitor the participation of iiadal leaders at community levels. They argue
that, to avoid confusion, the Bill and later thetAhould indicate clearly that it is up to the
community to decide who should serve on its langhiagtration committee. There should be no
possibility of a traditional council seizing contad land administration over the objections of the
community.

However, the large majority, including activistddaail the all the communities who participated
in the consultation process, were against the/Ritls provisions regarding powers of traditional
leadership in land administration. Indeed, from ttiscussions and contributions, strong
contestation appeared around the perceived — is@dear institutionalised — powers of traditional
leadership in land administration. Opponents fedt the traditional council is an unelected, and
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therefore inherently undemocratic, institution. §kack of democratic practice would be carried
over to land administration. As such, it was ndteat the bill does not provide any checks on the
powers of traditional leaders. According to theramadcratic means that institutions must be
elected by both men and women of the affected comtyniand must be accountable and
transparent. Several NGOs confirmed the latterthiing that traditional authority structures as
they are now in South Africa, and many other paft#\frica, are a construct of the colonial
regimes specifically established to solve the Mreaproblem” through indirect rule. Even where
traditional councils function well and in the ingsts of their communities they remain essentially
undemocratic. It emphasizes that it must provigedfanocratic institutions to allocate, administer
and control communal land.

As such, Section 21(2) states that if a commuraty & recognised traditional council, the powers
and duties of the land administration committeesa€h community ‘may’ (highlighted by
researcher) be exercised and performed by suchcitoliost of the activists and all the
communities who participated in the consultatioocgiss argued that this is against the principle
of transferring control of land to its rightful oers?* Hence, it is argued that the Bill/Act favours
Traditional Leaders, who are said to be fightinghderatically established CPA’s implemented to
administer land in the villagé8.As such, one of the communities notes that thelpno is that
the traditional council that will take over the pene and duties of the land administration
committee has a composition that is not consisttht the principle of democracy in that 40% of
its members are to be elected members and theitgaoe to be appointed by the chief. A further
problem highlighted is that the community has nag@oto replace the council if it is found to be
incompetent or corrupt. In addition, the Bill doest give communities choices to say what
institutions should administer their land — Secti®df(2) read with definitions of the Land
Administration Committee in Section 1. Lastly, stmentioned that the Bill/Act will also create
problems of traditional councils claiming jurisd@t over communities who historically owned
the land and those who bought it for themselves.

L “We cannot administer our land since the Bill iide to give powers and functions to chiefs who dbhave rights
over our land and do not represent our commundgtr(munity contribution).

22«For now the democratically elected CPA committese duties to administer the communities affadite Chief is
totally against the existence of the CPA and wéuitontrol. Section 39 of this Bill will make thipossible. This
will go against the wishes of the community whodfars the CPA to have control” (community contribuai.
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Table 4: Major Positions on the Provisions Regardig the Powers of Traditional
Leadership in Land Administration

AGAINST INTERMEDIATE FOR

LPM: COSATU and NUM National House of Traditional

- The Bill has no checks on- Communal land reform, withLeaders

traditional powers. mechanisms to ensure the Traditional Councils are directly

- It must provide for elected,democratization of the allocation pfaccountable to their people.

democratic institutions. land rights at community level. - People do participate in decision-
- Provision for a Land Rights Boafdmaking on all major matters

PLAAS:

Democratic and accountab)
institutions for land administratio
are not provided for in the Bill.

- The Bill allows ‘traditional
councils’ in areas where the latt
have been recognised
established (defined in th
Traditional Leadership an
Governance Framework Bi
(section 25(3)).

- No mechanisms to ensu

accountability are provided.

Nkuzi Development Association:
Traditional councils remaif
undemocratic

— The BIll must encourage ar
strengthen democratic structures.

Dwesa-Cwebe community

- The Bill will favour traditional
leaders who are currently fightin
CPA’s established to administ
land in the villages.

The Bill does not give
communities choices to say wh
institutions should administer the
land.

Mpumalanga Consultative GroJ
on Land

- The BIll gives traditional leade
ownership and administrativ
powers in communal land
Traditional leaders will abuse the
powers.

Kalkfontein community
- The Bill intends to give power

monitoring
ldraditional
nlevels.

the participation o
leaders at communit

SACC:
er The less rigid approach (“may”)
pwelcomed, but its implications al
eunclear.
d- To avoid confusion, cleq
lindication that community shoul
decide who should serve on its la

readministration committee.

CGE

- Traditional leadership an
N traditional communities are ng

democratic and highly patriarchal.

d Their legitimacy and recognitio
is a contested issue could lead
further divisions and conflicts.

Masifunde(NGO):

g LACs are an extension
prapartheid policies, and can lead
disputes.

q
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f (including land).

y- Traditional leaders are n
entitled to make decisions that g
contrary to the will of the people.
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and functions to chiefs or t
existing traditional council who d
not have rights over our land and
do not represent our community

Kgalagadi:
- The Bill will also create problem

of traditional councils claimin
jurisdiction over communities wh
historically owned the land and
those who bought it for themselves
(Section 39 will further strengthen
these claims, e.g. the community |of
Cwaing was recently restituted).
- Chiefs are against the existence| of
the CPA and want full control.
Section 39 of this Bill will mak
this possible.

Madikwe community
- Traditional councils will take over

the powers and duties of the lapd
administration committees (thejr
composition is not consistent with
the principle of democracy, in that
40% of its members are to
elected members and the majorjty
are to be appointed by the chief).

m  Major Positions on Women'’s Rights to Land

Another key controversy generated by CLaRA durisgorogression from the CLRB to CLaRA
was the issue of the rights of women to own landndssiduals, without having to depend on
their spouses, be represented within the commuwemaksentative bodies and, overall, to have
recognised rights comparable to the ones of thalemounterparts.

As for the previous issue, the National House oé&ditional Leaders emphasise that the
participation of women and youths in decision-mgkiprocesses and forums is increasingly
becoming a common feature of life in the rural camal areas. According to them, due to the
fact that the determining factor is a question eedy unmarried women do qualify for land
allocation whenever they prove, like everyone elggt they have the means to sustain
themselves and have dependents to support. As siaehied women would enjoy equal access to
family allotments as husbands. The traditional éeadhote that they accordingly do not object to
the registration of allotments in the names of lspibuses.

Although many contributors nuance these statemémsppposition is not as straightforward as
in the previous issue (regarding the powers ofiticathl leadership in land administration).
Without opposing the provisions regarding womemhay agree that there is reference to women
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in the Bill, they argue that it does not give ungquaal provisions for women’s equality with men
in as far as access to land is concerned. Theyrsrate that the Minister may confer new order
rights on a woman who is a spouse of a male halflan old order right, but note that there is no
guarantee that the Minister will do so. Once agdie, ‘may’ (“the Minister_mayconfer ‘new
order rights’ on women,” as stated in the Bill ékat, emphasis added) causes incertittide.

There is, however, a majority feeling amongst woraetivists that Government has taken a
laissez-faireapproach to women’s issues in land (SACC, for eplejn They assert that merely
passing legislation that states women are equaleio in land allocation is not enough because
the majority of the rural areas still operate ipadriarchal manner that undermines the day-to-day
rights of women’s access to and ownership of lak&l.such, it is notes that the Bill tends to
address gender equality in form rather than substawomen’s movements and land sector
NGOs pointed to the fact that recognition of olderrights would strengthen past discriminatory
policies which only recognised male ownership ofdlaPut forward by many contesters is the
example of PTO certificates that were only issuethen during the apartheid era. As such, the
main tool envisaged by the Bill is a process ofhfalising old order rights. They note that, in
reality, women are not holders of old order rigfiiscause under customary law, land was only
allocated to men), and will thus be marginalisedrdpthe implementation of CLaRA. It would
lead to a perpetuation of the vestiges of the pastrecognition of old order rights perceived to
be continuing apartheid era policies and were ginhgn to men. Academic institutions confirm
the latter by stating that measures dealing withdge equality in relation to land rights (e.qg.
sections 24(3) (a) (1), 19 (4) (d) and 18 (1)) wesmk and unconvincing and are likely to be
overridden by the provision that traditional codmiciominated by traditional leaders will allocate
land, and can do so on the basis of customhich provides that they are to “administer the
affairs of the traditional community in accordanaéh custom and tradition.”

Contributions also highlighted the Bill's potenti@dévastating effect on women — termed “double
discrimination.” The LRC highlight the fact thatetinsecure tenure faced by African women is
not only because they are women but because treeyalao African. Oppressive legislation
enacted under the apartheid era such as the Bldokmistration Act, the Development Trust and
Land Act, and the Black Areas Land Act affectedyoAfrican women and not other races.
Consequently, according to Section 25(6) of thestitartion, African women can be described as,
“people whose tenure of land is insecure as a trefupast racially discriminatory laws or
practices.” The vesting of land administration inlendominated, unelected structures as well as
the recognition of old orders rights, hitherto ogiyen to men, will not provide African women
with tenure that is legally secure or with compégatedress. As such, the LRC noted that not
only would this Act be discriminatory towards woménwould also be inconsistent with section
25(6) of the Constitution.

% “\Women face serious problems under communal tetfeeare concerned that this section of the Bitest
that the Minister may confer ‘new order rights’ women. The word ‘may’ gives the impression thas timay
not be enforced.” (community contribution)

24 They refer as such to the definition of ‘old ordeihts in section 1, together with section 4 (fitee TLGFB.
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Table 5: Major Positions on

Women'’s Rights to Land

AGAINST INTERMEDIATE FOR

CALS: ANCRA: National House of Traditional
- The ‘hands-off approach gf- Although there is reference toLeaders

government in the Bill rendefswomen in the Bill it does not give- Participation of women and the
women vulnerable as they are nainequivocal provisions for youth in decision-making
likely to access land fairly and inwomen’s equality with men in asprocesses and forums is

equal manner.

CGE to women are vested in th
- Only right ‘derived from on minister’'s discretion.

recognized by the law is @

derivative or secondary andMasifunde (NGO)

temporary right. - The Minister may confer ney

- The legal rights created CLaR
are therefore highly gendered a
discriminate against women.

Joint _Monitoring Committee o
Improvement of Quality of Life

far as access to land is concerned
- Rather the rights to be conferr

Aorder rights on a woman who is
ndpouse of a male holder of an d
order right. There is no guarant
that the Minister will do so.

n
Kqgalagadi:

and Status of Women
- The main tool envisaged by tt

Bill/Act is a process of confirming

old order rights.

- Women are not holders of o
order rights under customary la
and will thus miss out.

PLAAS:

- Measures dealing with gend
equality in relation to land right
are weak and unconvincing.

- Likely to be overridden by th
provision that traditional council
dominated by traditional leaders.

SACC

- Although BIll states that ney
order tenure rights may vest
women, the Bill does not guarant
women access to land or security,
tenure.

- As the Bill envisions that lan
will be administered by traditiona
authorities, this problem is likely t
be perpetuated.

LRC:
- Double discrimination of ‘African
women.’ The Bill does not provid

- The Bill does not give guarante
s to women’s access to land.

Madikwe community
d- Section 18(4)(b), determination K
WwMinister (Women). Women fac
serious problems under commu
tenure. We are concerned that t
section of the Bill states that th
eMinister may confer ‘new order
srights’ on women. The word ‘may
gives the impression that this m
b not be enforced.
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African women with legally secur|
tenure or comparable redress. The
Bill is therefore inconsistent wit
the constitutional requirement.

[4%

=

Kalkfontein Community
- The Bill does not redress the
injustices, but create a situation
where women do not have secuyre
land lights and reinforce th
customary prohibition of allocating
the land to women.

[OR=]

Sekhukhuneland Ad Hoc
Committee on Land
Women, and in particular un-
married women, have no access|to
land rights (see 8§24(3)(a)(i)).

Also of concern to (women) activists was the notilbat strengthening the power of traditional

structures over land allocation would be retroguesssince these structures were already
undermining women due to their patriarchal natdrEhe final Act as enacted into law did try to

alleviate these concerns by inserting various eaubat strengthened the equality of women in
land matters, as well as address the concern wialsing old order rights. However, the sections
dealing with the powers of traditional structuresrélation to land allocation and administration
were left largely unchanged. CLaRA makes providmm30% representation of women on the
land administration committee. This is seen asoeotg enough. Some women in KwaZulu Natal
have voiced concerns regarding their participaitiotraditional decision-making structures. They
note that most women are not even aware what halg &re supposed to be playing in these
structures and at times are not even informed whemeetings are taking plate.

m Positions on the Act’s Consultative Process

The Department of Land Affairs asserts that no Billthe department’s history has been
consulted upon as much as the CLRB which led toRZL4DLA, 2004). However, besides
traditional authorities, critics of the Act arguet there was very little consultation on the ért
Government (except with traditional leaders).

Of interest is the fact that land sector activigisnot comment much on the extent of consultation
on the Bill prior to the October 2003 version. Ftmeir part, the National Land
Committee/PLAAS initiative received funding from [OF in July 2002 to embark on a
consultation and lobbying exercise which also enumseed extensive use of the media. This

%5 “The Bill has inherited the injustice of the Pasiws, e.g. the Code of Zulu Law says that womericcaot own
property. The Bill provides for PTO’s to be coneettinto new order rights but the PTO’s are isswethén only
which is discriminatory against women.” (Commurgtntribution)

%% Discussion with the head of the Rural Women’s Moeat.
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culminated in several communities appearing befthre portfolio committee during the
November 2003 parliamentary process. This beind, sagjor objections to the Government’s
assertion regarding its extensive consultation amake on one hand, after publication of the
October 2003 version which had substantial changlasing to the powers of land administration
committees in land allocation and, on the otherdhaegarding the amendments made just before
passing the Bill through Parliament. Criticisms #meefold: (1) the consultation process was not
ideal, (2) consultations were selective, and (& d#ffective consideration of the consultation
process was questioned.

Firstly, land sector activists and local commumitiassert that the review period given for

comments after the publishing of the October 20&3ion was extremely insufficient (3 weeks).

In addition, they noted that the language and comeation media used were often inaccessible
to local communitie$’ %

Secondly, many felt that some actors were more uttats than others. This is particularly the
case with the traditional leaders, who are criéidisf being predominant in the process. The DLA
(and the ANC) is accused of favouring them. On @yt many other, especially local
communities, indicated not being integrated in toasultation process.In addition, in May
2008, a senior DLA official admitted that there haot been sufficient consultation with rural
communities, but instead mainly with traditionahders. Consultations in the provinces were to
only take place in June 2008 after the workshopegulations in Durban in April 2008.The
official also highlighted that, as in 2004 beforee telections, consultations in the rural
communities in KwaZulu Natal had to be stopped|witer the 2009 elections on the orders of
the ruling party in that province.

Thirdly, many questioned the relevance of the clbaBans as they felt that their point of view
was not taken into considerationAs such, they pointed to the added sections dgalith the
powers of the LAC and see this as a pre-electi@ct’getween traditional leaders and the ruling
ANC party. This links up with the constitutionality the Bill.

27 “The information dissemination process was noalrareas friendly since there are little if no &scéo the
internet or televisions and this also relates ®odhestion of language. Today we are here throhgh sotice
and we only had time for preparations on this pregsn over the weekend.” (Community contribution)

%8 “Between 2001 and 30 October 2003, we had nevardhanything about the Bill either from government
officials or other people in the area where | livée only got to know about the Bill through Pondd@®Ron 30
October 2003, an organisation that is working inarea.” (Community contribution)

29 «There have been no consultations with the comtiemiepresented by the Dwesa/Cwebe Land Trusthend

seven CPA’s. We only heard about the Bill for thistftime in 2001 at the Tenure Conference in DarhdWe

were not informed or consulted. We heard aboutGbBB just recently through our lawyers. The timiwwgs

very short and inappropriate. We had to rush fropuiMalanga to Cape Town at short notice to make our

presentation.” (community contributions)

%0 Interview with Senior DLA official in May 2008.

31 «Too little time was given for community consultats. Numerous changes were made to the Bill thattive
community were not aware of and none of those obswgere communicated to us by the DLA.” (community
contribution)
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Table 6: Positions on the Act's Consultative Procass

AGAINST INTERMEDIATE FOR
South African Council of Churches Nati | H f Traditi |
(SACC) ational ouse o raditiond

- The review and consultatiogn
period on the current draft was tgo
brief to permit one to develop and
explore the implications of
potential amendments.

ANCRA:
- Insufficient participation of
communities. Process was not clear
and transparent and the
communities remained uninformed
about changes in the Bill and due
processes to table the Bill.

CALS:
- As the changes required to the
Bill are not possible for Parliament
to effect, it is recommended that
this version of the Bill (which
differs in material respects from
earlier versions) be subjected tg a
longer process of consultation.
- Consultation excluded women(s
groups in rural areas.

CGE
- Concerns about the fast tracking
of this Bill through the
Parliamentary process, about lack
of adequate consultation with rural
communities, and about a biased
processes favouring Traditionpl
leaders.

LPM:
- No dissemination about the Bill.
No real consultation was carried
out with the people, or with well-
known representatives of the
people such as the LPM.

Masifunde (NGO)

- The process of developing this
Bill has not been democratic and
transparent. T

Leaders (National and Provincial
Houses of

Traditional Leaders, the Congress
of Traditional Leaders of South
Africa_and the Royal Bafokeng
Nation):

- Consultations were significant
and representative.
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Dwesa-Cwebe community
- There have been no consultatigns
with the communities represented
by the Dwesa/Cwebe Land Trust
and the 7 CPA’s.

Hlanganani-Polokwane
Community

- Dissemination of information on
this Bill leaves much to be desiredl.
- The overwhelming majority of
residents are not aware of the Bill.

Kalkfontein community
- We were not informed of
consulted. We heard about the
CLRB just recently through ou
lawyers.

- The timing was very short and
inappropriate.

=

Kgalagadi:
-Too little time was given fo

community consultations.
- Numerous changes were made to
the Bill that we the community
were not aware of and none [of
those changes were communicated
to us by the DLA.
- The information dissemination
process was not rural area—friendly.

It made activists, civil society and academics tuthe that the process was not transparent and
not inclusive. If the consultation process wasiased overall, the lack of inclusion of specific
groups, mainly local communities and women’s growass highlighted by several activists.

m Positions on the Constitutionality of the Act
Issues concerning the constitutionality of the éetred on four major aspects.

Firstly, there was the procedural challenge. Hepponents of the Bill argued that it should have
gone through parliament as an ‘876 Bill' (one whadffiects the provinces since CLaRA deals
with issues of customary law and traditional leatlgy) and not as an ‘875 Bill' (one which does
not affect the provinces). The §75 process allawsfshorter parliamentary process since there is
no need for debate in the national council of pnogs. There are some who hold the view that
this route was used as a way of fast-tracking tiietBrough parliament; they subsequently
deemed the Act invalid. The State argued that thledBalt with land matters, and land was
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reserved for National government only. Issues stamary law and traditional leadership (which
must be discussed at provincial level) were comsil@s secondary aspects in the CLRB and, as
such, did not warrant the Bill being discussechim provinces.

Secondly, the setting up of duplicate and overlagmiecision-making structures in the CLRB
masks the fact that the practical effect of thd ®ill be that new order right holders will not
exercise ownership powers in terms of the deterioing made by the Minister, but they will in
fact be governed by LACs in terms of community sul&s such, mainly the LRC argued that the
CLRB and the TLGFB established a fourth sphere ofegnment, constituted by the
administration committees, which is not provided iio the Constitutior> Read together, the
CLRB and the TLGFB provide for the exercise of pulsldministrative powers and ownership
powers by traditional leaders in terms of custord #&madition (LRC submission to portfolio
Committee, Nov. 2003).

Thirdly, the Act is seen by its opponents as aliegathe rights of those who currently have
secure individual tenure rights in communal areavdsting all the rights in the community as
represented by the LAC. This violates section 25f6he Constitution, which seeks to provide
legally secure tenure.

Fourthly, and linked to the above mentioned issties Act does provide for the equality of men
and women in land administration. The Rural Womévisyement asserted that the 33% quota
for women on the LAC is seen as inadequate.

Table 7: Positions on the Constitutionality of theAct

AGAINST INTERMEDIATE FOR

Joint _Monitoring Committee _on National House of Traditional
Improvement of Quality of Lifg Leaders (National and Provincial
and Status of Women Houses of Traditional Leaders, the

Congress of Traditional Leaders pf
South Africa _and the Royal
Bafokeng Nation):

- Is concerned because the Bill
does not address the issue |of
gender equality in a manner

consistent with the provisions of - progressive piece of legislation
the Constitution. that promotes gender inclusively

and democracy while giving due
LRC: recognition to traditiona
- The CLRB and the TLGFB leadership

provide powers to traditional
leaders in terms of custom and
tradition. In this form, the Billg
create a fourth sphere of
government

%2 The Constitution made provision for only threeelsv national, provincial and local.
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PLAAS:
- The constitutional requirement
that tenure legislation provide fq
comparable redressn the event
that land rights cannot be secured
due to overlapping rights

(see Section 25(6) of the Bill g
Rights). This requirement is not
met in the Bill.

=

="

m Positions on Communal Ownership as Opposed to Prit@ Ownership

Paradoxically to what is expected from a debateiratocommunal land reform, the issue of
opposing tenure reforms seems not to have beem#jer aspect discussed during CLaRA’s
development process. This contradiction is probablyesult of the fact that the Act offers a
certain possibility of choice — although as shovefiobe many consider it as a biased margin of
manoeuvre by pinpointing the predominance of tralétt powers® Another reason is linked —
according to several land reform protagonists a sgeming agreement that private ownership is
not a universal solution.

As such, the most common approach to tenure refioririca today is one based on the notion
of adapting systems of customary land rights toteroporary realities and needs, rather than
attempting to replace them with Western forms ofgie ownership such as individual freehold
titles (Okoth-Ogendo in Claassens and Cousins, ,2088). Most submissions shared this view
and emphasised that traditional forms of land tersivould be taken into consideration when
crafting tenure reform legislation and that theraswa need to adapt existing practices and
institutions rather than attempt to replace thegabse replacement of tenure regimes is more and
more seen as a very expensive exercise with onlyapeesults. In addition, it is recognised by
many that, in South Africa, tenure is secured slycas well as legally so attempting to replace
practices and institutions can result in overlagple factorights and management structures. A
reform could undermine tenure security. Althougleytlstill recognise that the colonial and
apartheid heritage has created a legal dualismuti@derpins the tenure systems in the country, it
appears that many agree on the importance of agaptierventions acknowledging this dualism
and of legal and other mechanisms to connect thies)s. Intermediate positions between the two
extremes of privatisation and communal tenure s emphasised. If many argue that, whilst
tenure reform was supported, comparative experignceuntries such as Kenya indicate that the
titing approach has delivered few of the antioguhbenefits. According to them, the net effect
has been to increase landlessness with pooreriéansiélling up their holdings and moving to the
cities. The ongoing fragmentation and subdivisiérplots have led to the creation of holdings
that are not economically viable and worsen cirdamses of overcrowding with the only real
benefits accruing to local elites. Private owngrdhy one individual/group, as established under

33 While the community is given the power to chose.(accept, reject or impose conditions in respéct
applications for conversion to full ownership), shiloes not in itself provide meaningful protectisam
powerful local elites and traditional leaders wine lékely to dominate and abuse the process.

53



the Bill, may extinguish the existing cropping agrézing rights of another person. According to
many, the likely net effect is the repetition ofplbssession of land rights, increased landlessness,
rural poverty, and inequality.

Another difficulty in implementing either one orettother option is linked to the fact that
communal tenure systems include rights to land reatdral resources that are held at different
levels of social organisation. Many argue that ¢hlevels of social and/or political organisation
constitute different ‘communities,” nested withiach other. As such, PLAAS wonders to which
level of ‘community’ will titles be transferred whehe Act is implemented. In addition, rights
encompass rights to residential land, forest lartia grazing land that vary and that exist within
the larger context of a tribe, clan or entire \g#a The privatisation of communal land disregards
the range/bundle of other communal tenure and érahgements that fall outside ownership or
occupation. These include rights of access to aise for crops, graze animals, or gather fuel or
fruits. Many, in particular unions with mixed repeatations, believe that adequate safeguards
should be provided in the Bill to prevent wholesplévatisation, entailing distinct measures
directed at three possible phases of alienatiolarad rights. The first relates to the transfer of
ownership from the State to communities under @dl& the second to the community granting
an individual community member’s application forngersion of a land tenure right to full
ownership under clause 25; and thereafter thefemby such community member of ownership
to a person that is not a part of the community.

54



Table 8: Positions on Communal Ownership as Opposdd Private Ownership

AGAINST PRIVATISATION INTERMEDIATE HOR PRIVATISATIO N

National House of Traditiondl LEAP:
Leaders (National and Provinci
Houses of Traditional Leaders, t
Congress of Traditional Leaders 0§  secure the tenure of
South Africa and the Royal communities, households and
Bafokeng Nation): individuals;

?IéAgrees with the Bill's attempts to:

- privatisation would not recognise. give legal recognition tg
traditional leadership existing communal tenur
systems; and

D

COSATU: » provide for the administration
- of land rights in communal
- While supporting the principle of areas.
communal land reform, the
introduction of private group and
individual ownership is considergdsacc

problematic. ]
- To confirm and strengthen the

existing tenure rights of people
PLAAS: living on communally-.o.wned land.
To restore communities’ control
- Communal tenure SyStemS argver their own lives and
nestedsystems, in which rights todevelopment by allowing them fto

land and natural resources are hefshrticipate in decisions about land
at different levels of social allocation, tenure and use.

organisation. Titling does not
correspond to such community
structures.

The absence of local communities’ positions onigisee is interesting. An explanation could be
that the Bill/Act leaves a choice. Another reasould be the little time and information available,
particularly at local level, to establish a wellfided position regarding the reform of their lands.

®  The Minister’s Discretionary Powers

There are several clauses in the Act that leaw® af [decisions to the discretion of the Minister,
including the initiation of a land rights inquirgdecisions about whether and how to subdivide
communal land, which portions to reserve as Stateed, and the extent and boundaries of the
land to be transferred after the Minister makestaminination.

Most of the contributions during the consultatiohages, particularly those of activists and
academics, emphasized that the Bill and later tbtiegives too many powers to determine land
rights to the Minister, and does not require adegeansultation with the affected communities.
They argue that there are no clear criteria to gulte Minister's decisions, and the affected
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communities have few, if any, opportunities to eitparticipate in making these crucial decisions
or challenge them once the Minister has made ardetation.

As such, there is no obligation for the Ministersecure the consent of the community affected
with respect to any of these decisions, nor isNfi@ister even required to consult the relevant
community before making a ruling. A community wolldve no right to initiate the tenure
reform process, compel a land rights inquiry, areqt or reject the outcome of such an enquiry.
Land rights enquirers are not compelled to consdtmmunities prior to making their
recommendations. Although general statutes govgradministrative justice would presumably
apply, there is no explicit mechanism by which anownity may appeal a decision by the
Minister. It would likely be costly and difficultof communities to challenge the Minister's
rulings on such matters.

In addition, although it is unlikely that the Mibtés would be in a position to have extensive

knowledge of the land, tenure, and old and newraidhts in each area, the Minister would have

to rely on statements from officials in making firecisions. Critics, however, argue that it is

unlikely that opposing opinions and conflictingargsts would be pointed out to the Minister by

officials (often concerned with delivery and thewn positions). In such instances, they state that
it is possible that the Constitutional Rights otlexled groups would be ignored without any

further recourse.

Table 9: Positions on the Minister's Powers

AGAINST FOR
INTERMEDIATE

SACC

- There is no obligation for theJoint _Monitoring Committee on
Minister to secure the consent [pfmProvement of Quality of Life and
the community affected with Status of Women

respect to any of these decisiops,

nor is the Minister even required o The Bill provides that the Ministe
consult the relevant communityMAY confer a new order right on
before making a ruling. A woman, but this is discretionary.
community would have no right tp
initiate the tenure reform processyational House of Traditiondl
compel a land rights inquiry, drieaders (National and Provincia
accept or reject the outcome of suchouses of Traditional Leaders, the
an enquiry. Congress of Traditional Leaders |of
South Africa and the Royal

Bafokeng Natior)

D =

ANCRA:

- The Bill has given extraordinary- The powers given to the Minister
powers to the minister andshould relate to process,
unlimited powers to decide: upagriransparency, and above all, the
land rights in communal areas apéstablishment of the existing rights
to whom they should go, on theof members of communities. The
extent and boundaries of the land| tMinister should not have the power
be transferred, to maketo change rights.
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determinations based on land rigk
inquirers’ report that does not ne
to be published for public comme
upon initiating a land rights inquiry

LPM:

- It gives too many powers to th
Minister to determine land rights
and does not
consultation  with
communities.

the affecte

—

RC:

- The difficulty with the Bill is that
it makes the realisation ¢
constitutional rights subject to th
exercise of official discretion in
manner which does not giv
constitutionally adequate guidan
to those officials as to how they a
to exercise that discretion.

PLAAS:

- The wide discretionary powe
given to the Minister to mak
determinations on a range of issy
central to the security of people
land rights are probabl
unconstitutional, insofar as the B
of Rights requires the law to defin
clearly the extent of the land righ
to be secured.

Dwesa-Cwebe community

- The BIill provides the Ministe
with wide powers to determine larn
rights without any provisions o
how these powers are to |
exercised.

nts

etk galagadi Community
N Many issues are left to the

require adequatGreater

-discretion of the Minister. The Bill
does not make any reference to
equal allocation of land, upgrading
of rights, joint ownership, etc.

e
5,

Manyeleti Land Right

dGroup

The Bill must not give discretionar
powers to a single individua
regardless of social standing.
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lll. CLARA’'S POLITICS: STAKEHOLDERS’ POSITIONS, THE INTERPLAY OF
ACTORS, AND THEIR IMPACT ON CONTENT EVOLUTION

The previous chapter analyses the different postiof the stakeholders, issued during the
development process and after the Act was releddad.chapter analyses the influence of the
different stakeholders to push through their poimtsview and safeguard their interests. The
analysis of the stakeholders’ influence, i.e. posg of the different stakeholders whichfine
were retained or not in the final version of thet,Atas been conducted through (1) scrutinizing
the evolution of its content; and (2) an in-deptialgsis of the events and interplay of the actors
in order to push their interests through. The imfice of the different actors engaged in the
development of the Act was analysed through linkiogh changes in the different drafts with
preceding events and actions by the actors.

1. Evolution in CLaRA’s Content and Analysis of the Factors Involved

As detailed previously, the final draft of CLaRAnma a long way, shaped and reshaped through
different drafts premised on contributions from theious actors engaged in the process. As
shown in Table 10, a first draft was prepared ades] as a basis for further development and
discussions. As it was based on previous workgedlduring the development of the LRB, the
first CLRB drafts were already well developed (4@sp 10 chapters and 3 schedules) and
presented in broad lines the final structure. W first drafts were rather voluminous and were
said to be less precise — a probably normal ewrluidr a policy document in the development
and discussion phase. The final Act counts twenty{pages, subdivided in ten chapters and one
schedule

But contrary to the structure of the document, toatent shows more variations. This part
analyses the evolution of the content of the d#férdrafts and tries to relate the latter to défer
actions and events, in order to be able to retvluieh aspects, ideas or lobby groups have had
specific impacts on the Act itself. To initiate thealysis, the Land Rights Bill of June 1999 wiill
be detailed; thereafter the evolution of the contend their implying factors through the
following major drafts and final Act is analysed.
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Table 10: The Evolution of the Structure of the Diferent CLRB Drafts and CLaRA

Land Rights Bill CLRB draft August 2002 CLRB draft March 2003 CLRB draft CLaRA draft CLaRA No. 11 July
October 2003 November 2003 2004
Volume | 47 89 22 46 21 22
(pages) (46 excluding schedules) | (88 excluding schedules) | (16 excluding schedules) (34 excluding (15 excluding (18 excludin
schedules) schedules) 9
schedules)
Overall 10 chapters 12 chapters 10 chapters 10 chapters 10 chapters 10 chapters
Structure | 3 schedules 1 schedule 1 schedule 1 schedule 1 schedule
Memorandum on the ObjecisMemorandum on the Memorandum on thg¢
of the Bill Objects of the Bill Objects of the Bill

Detailed | Preamble Preamble 1. Definitions and application
Structure | 1. Definitions, objects, 1. Definitions of the Act

application and 2. Objects and application | 2. Juristic personality and

interpretation 3. Legal security of land legal security of tenure

2. Protected rights tenure under communal land3. Transfer and registration gf

3. Registration of protectedtenure systems communal land

rights 4. Provision of redress 4. Provision of comparable

4. Awards to provide where land tenure is redress where tenure cannot

security of tenure and insecure be legally secured Similar Similar Similar

comparable redress 5. Transfer of communal 5. The conduct of land rights

5. Transfer of State-held | land enquiry

land 6. Alienation of communal | 6. Content, making and

6. Land rights managementand for development and | registration of community

7. Eviction commercial purposes rules

8. Enforcement of rights | 7. Land administration and | 7. Land administration

and dispute resolution NR management in committee

9. Land rights communal land 8. Land rights board 9. Vesting of 9. KwaZulu-Natal

commissioner

10. General provisions
- Amendment of laws

- Repeal of laws
- Transitional
arrangements

8. Land rights board

9. Dispute resolution

10. Eviction of persons
whose tenure rights have
been terminated

11. The conduct of land
rights inquiries

12. Miscellaneous
provisions

9. KwaZulu-Natal Ingonyamd
Trust land

10. General provisions

- Amendment or repeal of
laws

- Memorandum on the object
of the communal land rights
bill

S

KwaZulu-Natal
Ingonyama Trust
land

10. General
provisions

Ingonyama Trust
land

10. General
provisions

- No memorandum
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1.1 The Initial Land Rights Bill (3 June 1999)

The idea of restructuring South Africa’s commured is not recent, it had already emerged
before the first democratic elections in 1994. Ashs as part of the previous regime’s political
and economic policy to enhance the situation initr@elands, the National Party White Paper on
Land Policy (1991) emphasises the idea of divesthg State of black land. With activist
appreciating this positively, the NP implementedL®91 the Upgrading of Land Tenure Rights
Act (ULTRA) promoting the transfer of land rights tribal communities. This act was, however,
never effectively implemented as — during the titaors period of 1993-1994 — the main
stakeholders’ priorities differed: the NP soughtetwsure protection of extant (white) rights to
own private property, the ANC was insisting on laatbrm, but in favour of protecting right to
private property, and civil society was pushingdchéor land reform and the redistribution of
white land.

After the 1994 democratic election, which saw Nelddandela elected as President, the
Reconstruction and Development Programme (RDP)yaocument states: “A national land
reform programme is the central and driving for€a @rogramme of rural development. Such a
programme aims to redress to land. It aims to ensecurity of tenure for rural dwellers. And in
implementing the national land reform programmel g#mmough the provision of support services,
the democratic government will build the economy ¢snerating large-scale employment
increasing rural incomes and eliminating overcrowdi (ANC, 1994, pg. 19-20% In this
document, land tenure reform was to be addressedigh a review of present land policy,
administration and legislation to improve the tenwgecurity of all South Africans and to
accommodate diverse forms of land tenure, inclutiipgs of communal tenure (Figure 1).

% Land reform in the RDP (1994): “Land is the moasio need for rural dwellers. Apartheid policiestped millions
of black South Africans into overcrowded and impiskeed reserves, homelands and townships. In additi
capital intensive agricultural policies led to thege-scale eviction of farm dwellers from theindsand homes. The
abolition of the Land Acts cannot redress ineqgsitieland distribution. Only a tiny minority of ik people can
afford land on the free market. The RDP must im@eta fundamental land reform programme. This @nogne
must be demand-driven and must aim to supply resisdeand productive land to the poorest sectiothefrural
population and aspirant farmers. As part of a cemensive rural development policy, it must rais@lrincomes
and productivity, and must encourage the use af fanagricultural, other productive or residenpairposes. The
land policy must ensure security of tenure forSalth Africans, regardless of their system of laottling. It must
remove all forms of discrimination in women's acctsland.” (ANC, 1994, p.19-20)
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1994 First democratic elections

1995, May Framework document on Land Policy and

1995, August

1995, August

1995, September

1995, November

1996, February

1996, November

1997, April

1999, June

Consultations:
+50 organisations responded

Draft Statement of Land Policy anddtples

National Land Policy Conference (1,000
delegates all sectors)

Draft Green Paper on Land Policy

Consultations:
+50 written submissions,
Country-wide workshops

DLA started drafting the draft L&ights Bill

Green Paper on Land Policy —

Tenure reform Core Group Established

Draft Policy Framework for Tenuefd®m

White Paper on Land Policy

Submissions from TRCG t
Land Reform Policy Committe
and DLA

D O

Complete draft LRB

Figure 1: Evolution of the Development of the LandRights Bill

61



This announced the beginning of extensive procégsilaic consultations on land policy issues.
Over fifty organisations, including farmers' asstions, NGOs, government departments and
concerned individuals, responded to an initiallggared Framework Document on Land Policy
released in May 1995 by DLA (White Paper, 1997)isTiesulted in a National Land Policy
Conference, held on 31 August — 1 September 19B88reva draft Statement of Land Policy and
Principles was discussed in detail by over 1,00@g#es who attended the conference, and
where the initial foundations for the developmeind Green Paper were laid.

Following, up to February 1996, over fifty writtenbmissions were received from the public, and
workshops were held across the country to consuthe contents of the Green Paper. Regarding
the reform of the communal lands, many voiced conead others fervent support for the role of
tribal authorities in tenure reform. Those in farofitribal authority involvement insisted that} (i
the State should not hold land on behalf of blaetigbe; (ii) chiefs should be issued the title deeds
for their tribe’s community; (iii) chiefs should besponsible for land redistribution; and (iv)
problems would occur if land was bought by subjeetd not by tribes as the subjects would be
separated from the tribes. Those against the taib#dorities’ involvement in land administration
expressed the following concerns: (i) communiterfg under chiefs should get their own title
deeds; (ii) government should do away with PTQ§; ¢hiefs should not accept bribes; (iv) the
lack of security of tenure on communal land in urbaeas hampered development; (v) Centre for
Applied Legal studies made a written submissionregjahe role of traditional leaders in tribal
land administration; and (vi) community memberscépmlly called for policy on the roles and
rights of women to be explicitly integrated inte tWhite Paper.

The difficulty and sensitivity of tenure reform hhécome visible and had pushed the DLA to
decide internally to set aside at least two mormas/éor tenure research and strategising. It was
also accepted that — despite the need to delitlee process of developing communal land policy
could last for three years. To initiate it, the Dkfarted drafting a first draft of a Land Rightdl Bi
at the end of 1995. In February 1996, a Tenure iRefdore Group (TRCG) was formed through
the appointments by the Minister of DLA and noni@#i members considered to be experts
(DLA, activists, LRC, academics from PLAAS, form@RAC members, and former RWM
members). This group was brought together to gfiseeon the development of tenure policy. It
produced a draft Policy Framework for Tenure RefamnNovember 1996, much of which is
copied verbatim in the draft White Paper (publishedJune 1997), and which recognised
customary practices of land holding and tenure.

In the meantime, two important pieces of legiskatidealing with tenure were passed by
Parliament in 1996. These were: (i) the Interimt&ton of Informal Land Rights Act No. 31 of
1996 (IPILRA), and (ii) the Communal Property Asations Act No. 28 of 1996 (CPA). In
addition, the Upgrading of Land Tenure Rights Act N12 of 1991, was amended to bring it in
line with tenure policy. IPILRA was a holding meai&m that prevented the violation of existing
interests in land until new long-term legislatioadhbeen put in place. The CPA Act provided a
means through which people wanting to hold landtigiand in groups could organise their
tenure. It allowed for the upgrading and conversida ownership of rural quitrents and deeds of
grant.

Although the KZN provincial government called faropincial autonomy, the Green paper was
voted in and published as the white Paper on Lanidyrin April 1997. At that time, the primary
objective for the Government’s land reform wasddress the injustices of apartheid and alleviate
the impoverished and suffering that it had causée. overall political economic structure during
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that period was reflected through Government's 1B®¢onstruction and Development (RDP)
programme, which sought to redress the past iggstiand was mainly based on development
through redistribution. As such, the first phaseth® land reform policies implemented by the
Minister of Agriculture and Land Affairs Derek Hamen concerned the development of
subsistence farming. Such an orientation highlighite importance of the land reform and small-
scale agricultural production development impacttloe social and economic development of
rural areas. Government was privileging the segwit food and means of subsistence in a
country where resource distribution inequality idreme and where the link between black
populations and commercial farming was interrupiedseveral decades (Alden & Anseeuw,
2009). Linked to this, the DLA was at that time nigiconstituted by what is considered left-
wing personnel, representing the equivalent fractadé the ANC and previous-regime land
activists (Alden & Anseeuw, 2009).

Providing for three programmes recognised by thesitiution (restitution, redistribution and
tenure reform (see Box 2, pg. 3), the White Papsmed of the extreme caution that needed to
guide tenure reform. Regarding this, it formallgagnises customary practices of land holding
and tenure, and differentiates between “governarared “ownership” of land, whereas in
apartheid government both owned and governed/adtered land. This is important because this
could translate into a system of ownership wherembers of a community could be co-owners of
land (if they decide to have a communal system)also into a communal arrangement that they
are directly implicated in deciding how they — t®owners — want the land to be governed and
administered. As such, no one should be able tatditiow the land is administered; it must be
participatory and involve the community.

In October 1997, the TRCG made submissions to #rel[Reform Policy committee, noting that
individuals’ rights in the LRB would be newly credt statutory rights, not transferred extant
rights. As such, the original LRB was premised enusing the rights of people on communal
land through statutory definition rather than tigj leaving the precise definition of the content o
such rights and the boundaries of groups and reptative authority structures to local processes
overseen by Government (Claassens and Cousins, g6084). The TRCG thought this would
be best as it makes rights that are theoreticallyng, as they would be embedded in statutes. It
also thought it would help with boundary disput€sitics (within DLA and from civil society),
however, thought the distinction between old anga rights would only exist on paper, and mean
nothing in the community. They thought it was oalgtrategy for avoiding the overall traditional
leader issue (Fortin, 2006, pg. 135).

In 1998, the TRCG began meetings with a tenuretidgafeam; these meetings led to the LRB.
Several failed test cases on transferring land osti to groups or individuafsresulted in the
TRCG and DLA confirming the previous evolutionsarhing a new LRB. On 3 June 1999, a
day after the second democratic elections, adosiplete LRB draft was published for discussion
purposes. This draft (Claassens and Cousins, 20082):

% The major difficulties with the transfer of ownkis directly to groups or individuals were: boungar
conflicts, community membership conflicts, accessbfems in regard to shared resources for vulnergtdups,
lack of participation in decision making, and ttaahal leaders having undue power.
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* sought to create a category of protected righteiog the majority of those occupying
land in the former homelands;

» the Minister of Land Affairs would continue to betnominal owner of the land, but with
legally reduced powers relative to the holdersrofexrted rights; and

» protected rights would vest in the individuals wiied, occupied or had access to land,
but would be relative to those shared with othemimers, as defined in agreed group
rules.

The LRB detailed the major themes for tenure refasfollows:
» provide for protected rights to occupy, use or has@ess to certain tracts of land;
* registration of protected rights;
» a protected right means the right to occupy, udewe access to land,;

» people whose land rights are diminished or compsethias a result of forced overlapping
of rights and interests acquire additional or akive land;

The major beneficiaries in terms of power giverthwy Bill were:

» rights holder structures, meaning anybody reprasgprotected rights holders in respect
to land matters; where the context so indicates, iticludes accredited rights holder
structures (i.e. previously marginalised commusifrem the former homelands);

* women are highlighted throughout the Bill; and

e traditional structures can participate in an exeaffcapacity.

Traditional leaders, largely left out of the proesitil then, felt threatened by the proposition.

1.2 CLRB August 2002 Version Compared to the LRB (J  une 1999)

The first change of orientation, characterised W tchange in ideology from the
institutionalisation of old order rights to the ilementation of new order rights, is mainly linked
to the change in the country’s overall politicaloeomy. As such, although initiated earlier
already, the second democratic elections in 1989atam instatement of Thabo Mbeki as President
initiated a formal change in ANC leadership andgyobrientation based on African Renaissance
ideologies and more neo-liberal focuses. This tedulin the abandonment of the more
development-oriented RDP for the neo-liberal Groigmployment and Redistribution (GEAR)
policy framework, which held out the promise of tairsable economic progress through the
application of fiscal austerity measures and expoented growth (Alden & Anseeuw, 2009).
The ground was laid for a rethinking of South A#'& land reform policies, including tenure
reform. As such, the first phase of land and agrareform, with its emphasis on the most
marginalized sectors of the rural community, wasady out of step with the guiding ethos behind
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GEAR. Furthermore, it failed to address the broadevelopmental needs of encouraging
investment into rural areas as a means of improlimdihoods and focusing on more market-
oriented production. The approach whereby only istdrsce farming was being promoted was
guestioned and, as a result, the development efr@rgent commercial and small-scale farming
sector became the priority. Land reform no longemed at promoting self-sufficiency, but at
creating a structured small-scale commercial fagrsector with a view to improving farm
production, revitalise the rural environment andate employment opportunities. This strategy
coincided better with the more liberal orientatiafighe government. Analysts identify the focus
on African renaissance embraced by the new Prasideabo Mbeki as the overriding factor that
influenced the philosophy of the ruling ANC (Cousi2004).

Thabo Mbeki, the newly elected President, replaDetdek Hanekom with Thoko Didiza as
Minister of Agriculture and Land Affairs. The lattaot only replaced the DG of the DLA and
many DLA employees, she also put the land reforogi@mmes on hold and reviewed the reform
processes to evaluate strategy and policies. Martieosenior staff within the Department of
Land Affairs were replaced with those who were \@dvas sharing the same philosophy, and this
made the AFRA claim that DLA now excluded civil sg and NGOs, making it less
transparent. The new Minister's approach was alsiicised as being less consultative with
academics. Those replaced at this time were to phéy a major part in opposing this piece of
legislation.

As such, although initially land reform programnweere “put on ice” and the DLA went through
internal review processes to re-evaluate theitesjias and policies, these new evolutions had a
direct impact on the communal land reforms in whiBbuth Africa was engaged. Heavily
influenced by the new ANC philosophy put forwarddalriven predominantly by their President
at the time), the new Minister decided that thed_Rights Bill was too complex and involved too
much State support for rights holders and locditirtfons (Claassens and Cousins, 2008, pg.13).
The Land Rights Bill was set aside and the devetyrprocess for the Communal Land Rights
Bill was to follow (see Figure 2).
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1999, June
2000, March

2001, May

2001, October

2001, November

2002
2002, March
2002, May

2002, June

2002, July

2002, August

2002, October

Complete draft LRB

(%) Draft Communal Land Rights Bill

Official start of consultations

Intermediary’3iraft CLRB, internal discussions only

Official reaction PLAAS/NLC td° 3draft ———

National Land Tenure conference

Ministerial Reference Group established

% draft CLRB, internal discussions only

# draft CLRB, internal discussions only

Bdraft CLRB, internal discussions only

LEAP organise a workshop in

Midnet Land Reform Group and
Pietermaritzburg

% draft CLRB, internal discussions only

International Symposium 0
Communal Tenure Reforn
organised by PLAAS and CAL{

Ur=35

8 draft CLRB gazetted for public comment

66

Official start of consultation
(60 days)

- Written contributions

- 50 workshops
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2003, March

2003, July

2003, September

2003, October

2003, November

2004

2004, February

2004, July

9 draft CLRB, internal discussions only
19 draft CLRB published

Joint task force established

Several secret meetings (Ingonyama Land

trust, IFP, Zulu King), informal submission
KZN house of TL

11 draft CLRB, introduced in the National Assembly.

Introduction approved and notice published witheirtion to
introduce CLRB in Parliament with a call for subsiims

Official start of  public
comments (21 days)

Samended 1" draft CLRB

Notice of intent is withdrawn and new notice ofeint to introduce
the £'amended 1M draft CLRB

- Public hearings
- Submissions from various
stakeholders

2% amended 11.draft CLRB

ANC-DLA Study group,
Secret meetings IFP,
Portfolio Committee meeting

"$amended 1 draft CLRB
Scheduled for second reading in Parliament
Voted unanimously by Parliament

CLaRA enacted

Figure 2: The Evolution of the Development of the Gmmunal Land Rights Bill

_—
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On 11 February 2000, Land Affairs announced newatesgic direction mainly focusing on
providing opportunities to emergent farmers andedpe up the restitution programme. There
was also a first hint that the approach to commuoealre reform established in the LRB was
officially abandoned in favour of a “transfer tabw@s.” At the initial stage of the Bill's
formulation, the DLA was the central player with swident undue influence from external
quarters (save for the overriding philosophy of thkng party). Several drafts were developed.
Some of them were only for internal use and wetediszussed publicly.

As such, during March 2000, a draft version of tlegvly entitled bill (Communal Land Rights
Bill, CLRB) — it is referred to as"2 draft as seemingly the LRB was used as first draftas
published. The new Bill was oriented towards tla@sfer of title approach. The title of communal
land is — according to the draft Bill — to be trmsed from the State to a community which must
register its rules before it can be recognized asistic personality legally capable of owning
land. Individual members of the community are toissied deeds of communal land rights,
which can be upgraded to freehold titles if the oamity agrees (Claassens and Cousins, 2008,

pg. 13).

Although criticised for disregarding the difficids noted by the transfer model in the test cases of
1998-1999 (Claassens, 2000; Ntsebeza, 2003), #ierdflects the new Minister’s statements, as
well as the debates over the role of traditionatlegs in local governance that appeared towards
the end of 2000 with the local elections nationwiédle such, by threatening to boycott and fuel
violence at the polls, traditional leaders were deding the dismantling of Municipalities in rural
areas in favour of tribal authorities, and the gedh the election date. Government tried to
appease them by proposing amendments to the MahiBtpuctures Act (increased representation
of traditional leaders from 10% to 20% of total dbcouncillors, but this was rejected by the
traditional leaders since they wanted more reptasen). But, after having them delayed, the
local elections eventually went through with thengent of the traditional leaders and without
amendments to the Municipal Structures Act — alydadding to speculations about a deal over
land tenure legislation (Ntsebeza, 2003).

In May 2001, consultations on this first officiataft Communal Land Rights Bill officially
commenced. Comments, remarks, additions and otber to be sent in before 26 November, the
official date for the finalization of the consultat on the CLRB.

About six months later, on 25 October, an intermgdi3® draft CLRB was released for
departmental discussion purposes only. Howeverdtdwment leaked from the DLA, causing
fury from civil society, including a significant mber of former employees of the DLA, sidelined
in 1999. PLAAS and NLC complemented the uproar éyding an official submission on 15
November. They were opposed to the shift to thesfea of title approach, and sought challenge
the draft bill. There were claims that the approathtransferring rights and ownership to
communities would pit individuals and their righégainst the community and could have
negative consequences for already disadvantagadidadls (in Fortin, 2006, pg. 139). In
addition, legal experts and civil society criticdséne new draft CLRB for echoing the Upgrading
of Land Tenure Rights Act of 1991 (issued by theidtel Party during the previous regime). In
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addition, they expressed dissatisfaction with &gk lof wide consultation on the Bill, and noted
that the consultative process had been selective.

With the consultations ending on 26 November, thé\ @rganised the National Land Tenure
Conference in Durban, from 27 to 30 November 20@hjch would include all major
stakeholders. On this occasion, Sibanda presehteddw draft CLRB, emphasising that it was
time to “divest” the State of communal land in fav@f private ownership. Again, this brought
an entire strain of “anti-privatisation” criticisfnom civil societyand traditional leaders. Civil
society claimed that to enable privatisation urttter circumstances proposed in the bill requires
an ideal type of communal arrangement, which — mancording to PLAAS — does not exist
(Fortin, 2006). Traditional Leaders, for their pdr¢gan lobbying in favour of strengthening their
land administration positions because they feartxss of power and their eventual irrelevance.
The Tenure Conference ended up being a brain sigrsession on a new approach to CLRB,
with the DLA trying to accommodate different, oftepposing, positions, and with the different
stakeholders mobilising themselves in order to setheir positions and/or interests.

Traditional Leaders began lobbying in favour oésgthening their land administration positions
because they feared a loss of power and eventedévuance. On 4 December 2001, one week
after the tenure conference, Minister Didiza adsieshe National House of Traditional Leaders.
She made it explicit that there would be a role fi@ditional leaders in communal land
administration: “The call to traditional leaders baw to secure communal rights comes at an
opportune time; when our President is calling fod @hampioning the African renewal cause.
African renewal, ladies and gentlemen, cannot réa@cpivotal realisation without us going back
to our natural leaders, our traditional leadersp\Wwhve been custodians of the rich African land”
(Didiza Address 4.12.01, in Fortin, 2006, pg. 97).

In early 2002, a Ministerial Reference Group watl@shed by the DLA to help with the
drafting of the bill. It was refused by the DPLG the DLA declined to have the traditional
leadership of the TLGFB as a LAC. It resulted inamaeleration of legal drafting: on 18 March,
24 May, 14 June and 2 July 2002, the DLA releasspectively the % 5", 6" and 7' draft
CLRBs. Again, these documents were for Departmetisadussion purposes only; no external
comments were received or considered. In orderdpare a response to the forthcoming public
release of the CLRB, AFRA together with the Midhahd Reform Group and LEAP organized a
workshop in Pietermaritzburg on 26 June. In addijtio order to learn from other experiences, an
International Symposium on Communal Tenure Refoientire Reform: Lessons for South
Africa” was convened on 12 August 2002 by CALS, RAISAand the DLA. However, the DLA
pulled out a few days before the symposium. In taidi in mid 2002, PLAAS/NLC received
funding from DFID to engage in community consutia and a media campaign against the
CLRB. Influence from “civil society” started to irease at this time.

During August 2002, the"8draft of the CLRB was officially published in tH@overnment

gazette for public comment. No one was satisfieth whe contents of the Bill, including the
traditional leaders who were concerned about tthieninishing role in governance. Activists and
academics were very concerned about women’s rigidshuman rights under traditional land
systems whilst the DPLG voiced concerns about serprovision on private land (communally,
individually or collectively held) because it wastrsupposed to provide services on private land.
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Table 11: Comparison of the CLRB (§' Version, August 2002) with the LRB (June

1999)

Content & Major Changes

Preceding Events

Overall objective was narrowedo provide for legal securit
of tenure by transferring communal land to commasijtor
by awardingcomparable redress

Differences regarding powers of traditional leadeand
recognition of certain rights

- traditional leaders are considered in terms efdbnstitution

- traditional leadership, which is recognized bgoenmunity
as being its legitimate traditional authority, ngrticipate in
an administrative structure in an ex-officio capggdrovided
that the ex-officio membership does not exceed 2B%he

total composition of the structure

Differences regarding land tenure
- provision of land tenure right, not protectechtig
- transaction and transfer of protected rightsisestomitted

- section dealing with the IPILRA is omitted (al&ion of
communal land for commercial development)

- local record of protected rights (structure) dedt

- omission of access to LRE determination documents

Women'’s rightsprotection of women'’s rights section omittg

Chapter 2 - Application of the Act:
- Ingonyama land is introduced in this draft

- community has to first register its community silgefore
being recognised as a juristic person

-terminology differs here: protected right is reésfrto as
‘land tenure right”

Chapter 5 - Transfer of Communal Land

Designation of officials to assist communities thw
applications or projects or requests

*11/2000 traditional leaders boycott log
elections; attempts to appease them
proposing amendments to the Municif
dStructures Act — rejected

[ * Elections delayed

*05/12/2000:  Local  Elections  withoy

*02/04/1999 Change in ANC leadership
policy orientation: African Renaissance/reney
& neo-liberal focus

*11/04/1999 New strategic direction for DL
announced — there was a hint at the “transfe
tribes” model of tenure reform

*11/04/1999 New direction suggests usi
existing land administration structures, whg
they exist

*16/06/1999: Minister DLA replaced
*8/1999 Land reform put on ice

*11/02/2000: New strategic direction for land

reform: speed up process & promg
commercial opportunities for black farms

*03/2000: AFRA claims DLA is now exclusiv
of civil society & NGOs, less transparent

*1999-2000 Results of communal land trang
test cases analysed (Claassens, 2000), C
discussion documents before August 2002 d
were criticised considering test cases (ibid.)

amendments to Municipal Structures A
traditional leaders accept election — speculal
about a deal over land tenure legislat
(Ntsebeza, 2003)

*25/10/2001 Leak of CLRB before tenu
conference

*15/11/2001 PLAAS/NLC submission again
transfer to community

*27-30/11/2001 Land Tenure Conference

| *04/12/2001 Didiza addresses National Ho
of Traditional Leaders — assuring role in Ig
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Chapter 6 - Alienation of Communal land for devehgmt
and commercial purposes

-Totally new chapter in this draft.

Chapter 7 - Land administration and natural rescairc
management in communal land

- community rules and administrative structure mbst
adopted first before set up

- where applicable, the institution of traditioriakdership
recognized by a community may participate in [an
administrative structure in an ex-officio capacfiyovided
that the ex-officio membership does not exceed 26%he
total composition of the structure

- land rights boards are dealt with in a separtap@r

Chapter 11 - The Conduct of Land Rights Enquiries

- omission of: determinations may be given to artgriested
party upon payment of fee

- any person aggrieved by it may appeal to the WitGin 30
days of seeing such a determination

The change of government and, subsequently, otdhatries’ political economic orientations,

complemented by the influence exerted by the diffestakeholders, mainly tribal authorities and
civil society, resulted in major changes between@wRB August 2002 version and the LRB of
June 1999. Although the major theme for communal laeform did not change, with an

objective that remained broad — “to provide fordegecurity of tenure by transferring communal
land, to communities, or by awarding comparableess — new orientations were put forward.

Besides several amendments made, the major changégntation regarding the previous LRB
concerned (Table 11):

» The shift from securing the rights of people on cmmal land through statutory definition to
an approach promoting security of land rights detithrough an exclusive title to land,
whilst trying to combine this with the recognitiohsome elements of customary land tenure.
As such, new order rights are defined as a tenumtheer right to communal or other land
which has been confirmed, converted, conferred alidated by the Minister in terms of
Section 18. As such, terminology differs in thigftir protected right is referred to as ‘land
tenure right.’

» The powers of traditional leaders, which in thisftrare still defined as contemplated in
Sections 211 and 212 of the Constitution. Thistdpaflines in far more detail the roles and
powers of land administration and natural resoune@agement structures on communal land.
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As such, in opposition to the LRB, a community hadirst register its community rules
before being recognised as a juristic person. il ftamework, an administrative structure is
defined as any body of persons representing a contynand authorized by that community
to perform functions in respect of land administratand natural resources management in
terms of that community’s community rules, whichymiaclude the institution of traditional
leadership and other community-based institutibmshis process, chiefs are allocated much
more responsibility. It is noted that, where apgdtie, the institution of traditional leadership
that is recognized by a community as being itstilegite traditional authority may participate
in an administrative structure in an ex-officio aajpy provided that the ex-officio
membership does not exceed 25% of the total coiposf the structure. Land rights boards
are dealt with in a separate Chapter, but are mtaildd. Accordingly, under general
principles, the section dealing with discriminatiagainst women is omitted in this draft.
Reference is made, though, to respecting the rigisgrined in the Constitution. In addition,
there were considerable omissions compared to finqus draft of sections dealing with
legal security of tenure, protection against aapjtrdeprivation of tenure rights, and general
principles.

1.3 CLRB March 2003 Version Compared to the CLRB Au  gust 2002 Version

With the publication of the"™8draft CLRB (General Notice No. 1423, Gazette N&74D), it was
also announced that comments were to be submiti#dnvwsixty days. In addition, the DLA
organized — according to official statements —yfiftorkshops at provincial DLA offices,
Contralesa, provincial houses of traditional leadéocal traditional leaders, at the Ingonyama
trust, and within communities. During these coraidhs, the overall reaction was rather
negative: it seems that the draft's contents amstquses did not satisfy any stakeholders.
Regarding the contents, traditional leaders werecemed about their diminishing role in
governance; activists and academics were worriagutalvomen’s and human rights under
traditional land systems; and the DPLG voiced comc@bout service provision on private land
(communally, individually or collectively held) bagse it was not supposed to provide services
on private land. Regarding the processes, the DBA aviticised by civil society for pretending to
give a voice to the communities, but meetings waminated by traditional leaders; in KZN,
however, the DLA claims that attempts to have eles@mmunity consultations about the CLRB
were disrupted and disallowed by chiefs, claimimgytdid not have proper traditional permission.

Consequently, in September 2002, in an attempppease opposing forces, the Tenure Reform
Implementation Systems Department of the DLA redda%A Guide to the Communal Land
Rights Bill.” On one hand, attempting to answer sasfithe legal criticisms of the CLRB brought
by the LRC, PLAAS and NLC, it tried to link variouslauses about ownership versus
administration and link them to the role traditibleaders to prove that the community will have
choices about land administration. Although itemted the importance of traditional leaders in
land administration, it condemned traditional auities’ hunger for power. On the other hand, it
tried at the same time to appease the traditiczsddrs’ concerns by saying: “The Draft Bill's
point of departure is the recognition of the gdllanie played by the administrative structures and
particularly the traditional leadership institutsorin channelling the resistance to colonial
dispossession of land and upholding the dignity @sttesion of African people, and in retaining
access to part of their land [...]” (in Fortin, 20@g}. 103). It also stated that the Draft Bill's ipioi
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of departure was the recognition of the gallané nplayed by the administrative structures and
particularly the traditional leadership instituttonn channelling the resistance to colonial
dispossession of land and upholding the dignity @ftesion of African people, and in retaining
access to part of their land (Fortin, 2006, pg.)1@8ttempts at reassurance in regard to the
criticisms from activists were negated by the gdaection. Criticism continued and increased.)

Not to be outdone, Contralesa released statemefitgsdaime voicing opposition to the Bill and
warning that violence in areas such as KwaZulu-Nags possible if certain concerns were not
addressed® Contralesa, via Holomisa who claimed to posititself as peacekeeper, was urging
the ANC to align the CLRB with traditional leaderdemands so that they could continue
dissuading their people from inciting violerite.

In the meantime, in order to respond to what was s&s destabilising threats, the Director of
DLA’s Tenure Directorate presented a paper for andLéSystems and Support Services
Colloquium (2 March 2003) in which he claimed thaaditional leaders want exclusive control
over communal land within the context of existingstomary structures traditional leadership
[sic]. It is difficult to accommodate and embrabe position that is articulated by the traditional
leaders given the imperatives of the Constitutiod ethe White Paper on Land Policy to transfer
and democratize the structures of governance wittgrcontext of a unitary land administration”
(in Fortin, 2006, pg. 112). However, President Miaeldressed the National House of Traditional
Leaders, mentioning the CLRB and its redraftingrtcorporate proposals of all stakeholders,
including those of the traditional leaders. Mbeksuared traditional leaders that the DPLG and
DLA were working together on their respective bdisd the results would be “coordinated and
aligned” (which was denied by the DPLG (Fortin, 80@g. 98)). Although the initial DPLG
proposition to work together and coordinate on TIAGIhd CLRB for the roles and composition
of traditional leadership was rejected by the DIMbeki’'s position nevertheless acknowledged
this as proven by the reference to traditional éesltip through the section 1 of the Traditional
Leadership and Governance Framework Act of 2008 (et through the Constitution anymore).

The consultations and lobbying initiatives resultiedhe 9" draft CLRB, which considered and
incorporated — according to the DLA — all commefitsn stakeholders. It was released for
Departmental discussion purposes only on 11 Ma@@B2a public release was not expected
before June 2003.

% ANC Daily News Briefing, 6/11/2002.
37 ANC News Briefing, 4/12/2002
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Table 12: Comparison of the CLRB March 2003 Versiorwith the CLRB August 2002

Version

Content & Major Changes

Preceding Events

Overall objective was narrowedto provide for legal
security of tenure by transferring communal la
including KwaZulu-Natal Ingonyama land,
communities, or by awarding comparable redress”

Differences regarding powers of traditional leadensd
recognition of certain rights

- traditional leaders are considered in terms of
constitution

- Ingonyama Land Trust recognised

- the fact that traditional leaders can be inclunkedACs
as up to 25% ex-officio members of a LAC was taieh

- LACs may be exercised and performed by recogn
traditional councils

Chapter 8: Land Rights Board:
- composition of the board is expanded

- functions of the board are much less detailedhis
draft, omitting issues relating to cancellation raghts,
awards of comparable redress, leasing of Stateihettl
and disputes

Chapter 9 - KwaZulu-Natal Ingonyama Trust Lan
Completely new Chapter

- Ingonyama Trust board to become Land rights board

- to be headed in perpetuity by the Ingonyama

- 25(a) notes that the Minister does not have theep to
constitute the Ingonyama land rights board

Chapter 10 - General Provisionsthis draft adds the

section on the application of the Act to other laaefbrm
beneficiaries

Other:

*08/2002: the DPLG voices concerns ab
ngroviding services on “private land”

0*02/03/2003: the DLA statement @ the LS9
colloquium that the priority was tenure democrs
in rural areas (warning to traditional leaders)

*09/2002: TRIS report outlining the separation
ownership and administration/governance

th02/03/2003: TRIS paper condemning traditiof
authorities’ hunger for power; reiterates imporea
of White Paper (1997)

* DPLG proposes working together on TLGFA
CLRB for roles & composition of traditiond
leadership, DLA not cooperative (Fortin, 2006)
sed

*** Draft not released publicly until June.

*08/2002: DLA CLRB consultations disrupted
KZN by traditional leaders

*09/2002: TRIS report reiterates importance
traditional leaders in land administration

*06/11/2002: Contralesa voices opposition & wa
of possible violence related to CLRB, positig
itself as peacekeeper

d”'04/12/2002: Holomisa urges the ANC to se€
Contralesa support to prevent violence

- the Chapters on Dispute Resolution and Eviction

but
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persons whose tenure rights have been terminatee jwe
left out

- significant omissions regarding procedures anzhllp
(community) rules to be established: (i) the opgroha
communal land register and designation of officits
assist communities with applications or projects| or
requests, (i) consistency with the protection |of
fundamental human rights, (iii) consistency wijth
democratic processes, (iv) fair access to the prpmé
the community, (v) accountability and transparer{gy),
drafting and adopting of community rules

- draft omits all aspects relating to natural reseu
management

As such, the period between August 2002 and Mafd8 Zaw the traditional leadership take
ownership of the Bill's development. Hence, the ralleobjective was narrowed and made
reference directly to specific traditional leadet®m provide for legal security of tenure by
transferring communal land, including KwaZulu-Natagjonyama land, to communities, or by
awarding comparable redress.” As such, while it &icused on new order rights defined as
tenure or other rights in communal or other landcWwinas been confirmed, converted, conferred
or validated by the Minister in terms of Section k8mphasised specific beneficiaries, such as
the Ingonyama Trust, drawing attention to the iafice some key stakeholders have played in the
Bill's development process.

Indeed, the CLRB March 2003 version’s major changese strongly linked to traditional
leaders’ concerns. They were better defined andngimuch more responsibility in this version.
As such, a traditional council is not defined aduoog to the Constitution anymore, but as
described in Section 1 of the Traditional Leadgrsimd Governance Framework Act of 2003.
The version noted regarding LACs that if a commuhiad a recognised traditional council, the
powers and duties of the land administration conemibf such community could be exercised
and performed by such council. Hence, the 25% qiastéraditional leadership was dropped in
this draft (previously traditional leadership memseould represent up to 25% of ex-officio
members of a LAC). However, regarding LACs, if ancounity had a recognised traditional
council, the powers and duties of the LAC of suommunity could be exercised and performed
by such council. These benefits were even moragaéa the case of the Ingonyama Trust Board,
which was recognised to become a land rights boaris own, to be headed and constituted in
perpetuity by the Ingonyama Trust (and not by thaeidfter) itself. Although the composition of
the land rights boards was expanded, the funciwéribe board were much less detailed in this
draft, omitting issues relating to cancellationrights, awards of comparable redress, leasing of
State-held land, and disputes.

Accordingly, there were considerable omissions ftbm previous draft of sections dealing with
the rights of communities. Hence, although theigeain security of tenure highlighted the issue
of women and old order rights (“A woman is entittedhe same legally secure tenure rights in or
to land and benefits from land as is a man [...]"ary aspects dealing with legal security of
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tenure, protection against arbitrary deprivationtefure rights, and general principles were
omitted. In addition, the following sections wergcaomitted: community rules that had to be

consistent with the protection of fundamental humghts; opening of a communal land register
and designation of officials to assist communities; access to the property of the community;
democratic processes, accountability and transpgreinafting and adoption of community rules;

and all aspects relating to community land admiaigin and natural resource management in
communal land. Finally, the chapters on disput®ltg®n and the eviction of people whose

tenure rights had been terminated were left otitisfdraft completely.

1.4 CLRB October 2003 Version Compared to the CLRB  March 2003 Version

About a month later, on 1 April 2003, Mbeki agatideessed the National House of Traditional
Leaders, mentioning the CLRB and its redraftingnorporate proposals from all stakeholders,
including those of the traditional leaders. Whieassuring them as to the role of traditional
leaders in land administration, Mbeki stressed rieed for continued cooperation and non-
confrontation.

But, when in July, the DLA — who tried to accommidan public the willingness of the
traditional leaders to control communal land —asé®l an intermediary draft CLRB document for
comment appealing the Ingonyama Land Trust Actamdnding the LAC’s constitution (LACs
for all communities under the CLRB, of which an @b maximum of 25% could be traditional
leaders or their nominees, with the rest electethbycommunity, with a 1/3 women membership
requirement for LACs), it sparked outrage from KHxduse of Traditional Leaders and Zulu
King Goodwill. They called the CLRB a “recipe forbdoody confrontation® While the DLA
and DPLG were alarmed that unrest will follow thesenments, the ANC sensed rising tension
with the IFP and Contralesa. The potentiality offiots was re-confirmed on 19 August 2003,
when the Minister and the DG of the DLA met witke tAulu King, Chief Buthelezi, and KZN
traditional leaders.

In response, the transfer of the Bill to the Cabinas delayed and the ANC — who wanted to
retain support of Zulu Kintj — and Contralesa formed a joint task force, inclgdhe DLA and
the DPLG, regarding the CLRB, officially in ordeo toperationalise issues relating to the
TLGFB and the white Paper on Land Policy.” In abdit the Minister and the DG of the DLA
met with the Zulu King, Chief Buthelezi, and tradiital leaders in KZN and promised, at this
meeting, that the Ingonyama Land Trust would notdpealed in later versions of CLRB on the
condition that the trust's membership was brougta line with the CLRB “democratic” vision
for the LAC (i.e. would have elected members andaneo on Ingonyama Land). Sometime in
September, Zuma also met — this time quietly — Bitithelezi and the Zulu king. The outcomes
of the meeting are unknown. Although the KZN Hoaog@&raditional Leaders made a submission
on the TLGFB which included a main focus on the BLéh 16 September 2003 portraying both
bills as attempts to “rob traditional leaders ok thower of allocating and administering
communal land” (Ntsebeza, 2005) and warning thahiefe stability now reins, we are soon

%8 «New KZN land conflict looms” inWitness.
%9 FP Bid to Woo King” inMail and Guardian30 April 2003.

76



going to have social disintegration and great upaid® it seemed that after two years of furious
contestation of the CLRB and TLGFB, Contralesa sujgo the two acts leading to a

rapprochement with the ANC. The latter raised sueps among civil society that suspected a
deal between the ANC and traditional leaders (RpR006; Uggla, 2006).

Subsequently, on 18 September 2003, afi dfaft CLRB was introduced in the National
Assembly as a Section 75 Bill. The introduction vaaproved by the Minister on 23 September
2003. Subsequently, in late September 2003, Viesi®ent Zuma met secretly with Chief
Buthelezi and the Zulu King, while on 3 Octobemaitice of intent to introduce the CLRB into
Parliament and invite the public to comment on Blilewithin twenty-one days is released. The
CLRB was gazetted and the deadline for commentsseti$or 24 October. The content of the
gazetted draft was similar to the content as tialy version (18 draft), except that this version
did not repeal the Ingonyama Land Trust Act andhgkd the LAC composition section (i) to
make a chief, headman/woman or nomineeaamdatorymember of LAC, and (ii) stating that a
maximum of 25% of LAC members can be traditionadiers, and that the other elected members
cannot haveanytraditional leadership post.

Civil society, land activists and NGOs, in a frenmyrespond within the deadline about changes,
engaged in a series of workshops to analyse the @eRB document and draft comments.
Generally, they opposed the first two changes apgarted the third; but overall, they accepted
these changes as a necessary compromise. Thegra#daonhow to counter the Bill (with
submissions and through community consultationg) fmi everyone agreed on the position.
AFRA, for example, did not think it was their comcewhether traditional leaders were
constitutional or not, but stated that their prignamoncern was to address what will get the
communities — in whatever form — secure tenuresTion-alignment of the different actors
further weakened an already affected civil soci&ince 2002, the Government had indeed been
very active in influencing civil society and NG®slf the Government imposed financial
measures (cancellation of tax exemption, for exapk intervened also directly in NGO
structures and decision-making. This was partitylléue case with the NLC network, since some
of their main figures helped set up the LandlessplRes Movement. In July 2003, the Board of
the NLC dismissed the NLC Director, Zakes Hlatswagovhat has been described as motivated
by the politics of containment. The board’s strgtggobably under governmental pressure, was
to suppress and intimidate the NLC staff who wemstwvocal in their support for the Landless
People's Movement (LPM) and its activities, suchha&smarch during the WSSD. Later, in June
2005, the NLC finally decided to close its nationflce and restructure its network of affiliates
(Alden & Anseeuw, 2009).

40 Written submission from KZN House TL, 16 Sept. 200
“1«Govt has taken control of civil society” (Glen@eniels),Mail & Guardian, 27 March 2002.
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Table 13: CLRB Early October 2003 Version Comparedo the CLRB March 2003 Version

Content & Major Changes Preceding Events
Overall: *1/04/2003:Mbeki addresses National House | of
*Bill introduced as a section 76 bill Traditional Leaders reassures them as to the fole o
traditional leaders in land administration; saysAD|-
*reference to traditional leaders as LAC reausist | & DPLG are coordinating on TLGFA & CLRB
instead oimay (822(2)) (emphasis added) %30/04/2003 ANC senses Zulu King drifting
*Ingonyama Land Trust not repealed towards IFP (IFP Bid to Woo KingMail and
Guardian30 April 2003)
- . ... | *04/07/2003: draft of LCRB released for comment
1(_:2:5:3 2: Juristic Personality and Legal Secura| _ traditional leaders react vehemently; ANC serjses
rising tension with IFP & Contralesa as Zulu Kihg
* Women’s rights: Sections 4(2) and 4(3) on oldesrdcalls draft a “recipe for bloody conflictWitnessin
rights held by married people were omitted. Alsatted | Fortin, 2006).
\t/é?]s A Wo”man is entitled to the same legally S€CU$5/07/2003: ANC — Contralesa joint task force
ure [...] formed to “operationalise issues related to the
* Omission regarding rights on (a) land other thiha | TLGFB and the White paper on Land Policy”
land to Which old order right relates, (b) compeiasain 19/08/2003: Minister and DG DLA meet with
money or in any other form. Zulu King, Chief Buthelezi and KZN traditional
leaders
Chapter 5 — Land Rights Enquiry (LRE): *16/09/2003: KZN House of Traditional Leaders
. . make submission on TLGFB, with heavy reference
Sections omitted: to the simultaneous CLRB, accusing both bills| of
*Section 17(2), requiring enquirer to include conmity | intending “to rob traditional leaders of the poveér
input into Land Rights Enquiries (LREs) allocating and administering communal land” (in
. . A Uggla, 2006)
*17(3) requiring public availability of LREs before
submission to Minister *09/2003: CLRB suddenly gets support |of
g . Contralesa and IFP (Fortin, 2006; Uggla, 2006)
Minister does not need to consider customary |aw
(819(1) *18/09/2003: 1Y draft of CLRB introduced to the
National Assembly (as §75 bill)
. i ) *23/09/2003: CLRB gets approval of Minister
Chapter 7: Land Administration Committee
*Late/09/2003: Zuma meets with Chief Buthelezi| &
* TL “must” as opposed to “may” (§22(2)), Zulu King
“If a community has a recognized traditional coljritie
functions and powers of the land administratjon
committee of such a community mus¢ performed and
exercised by such traditional council.” (emphasisiet
by researchers)
Chapter 8: Land Rights Board
* Women'’s rights diminished: “seven members frdma
affected communities [...] two must be women” (827(1)
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* New additions in this draft (§842(2)): a magisedias
power to punish for an offence or awarding a nedeo
right to a non-community member without proper
consent (§42(2))

Although the overall structure and content of thetdDer version of the CLRB did not vary
strongly from the previous version, significant obas appeared regarding the different actors’
rights, introduced to appease conflictual situatiand accommodate requests from the different
stakeholders, but which mainly favour traditionahdaadministration systems, generally
neglecting civil society and local requests.

Indeed, firstly, regarding the LACs, this new dnafad “must” as opposed to “may” in previous
versions: “If a community has a recognized tradiiocouncil, the functions and powers of the
land administration committee of such a commumiyst[emphasis added] be performed and
exercised by such traditional council.” It contiduby noting that LACs stand for traditional
councils in respect of an area where such couheN® been established and recognised and, in
respect of any other area, mean a land adminmtra@mmittee established in terms of Section
22. Linked to the latter, although it represent®acrete application of the latter and was strongly
criticised, the Ingonyama Land Trust was not regeal

Secondly, the formal administration, and more palérly the Minister herself, were also
attributed more rights and powers. As such, languigies did not have to be presented to the
community for comments anymore before going to Rheister, who in addition now was
allowed to make determination related to land agltts regarding the land concerned by dispute.
In addition, a magistrate now had the power to glurior an offence or awarding a new order
right to a non-community member without proper @oris

Accordingly, many rights initially devoted to commities and linked to the democratisation of
the process of communal land reform were omittgdights linked to land other than the land on
which an old order right or compensation in monegsvapplicable; (ii) the majority of the

sections regarding women'’s rights and old oldentsgand (iii) the majority of sections linked to
land rights enquiries to ensure that decisions nigda community are in general the informed
and democratic decisions of the majority of sucmewnity. Finally, women’s rights were

diminished as their representation in the land d®avas reduced from one third to two out of
seven land board members.

1.5 CLRB November 2003 Version Compared to the CLRB  Early October 2003
Version

On 8 October 2003, the T Hraft CLRB was amended. This was done quietlkestalders from
civil society, academia and even the portfolio cattem chairperson were unaware. The amended
draft differed materially from the draft published 3 October, as it dropped the 25% quota for
traditional leadership representation and provigeslause 22(2) that: “If a community has a
recognized traditional council, the functions amdvprs of the land administration committee of
such community must be perfumed and exercised dy saditional council.” As a new insertion,

a traditional council was defined as meaning aiticathl council as defined in Section 1 of the
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Traditional Leadership and Governance Framework @&c2003. On this very same day, the
Cabinet approved the Bill with the last minute dalpes

Although only few changes had been made since theiqus version, the way they were
implemented caused problems. Indeed, the changes requested by the DLA, while the Bill
had already been processed through the Nation@mitsly. The Cabinet approved the changes to
the CLRB. But a leak from the DLA about the changjpped off activists and the portfolio
committee chairperson and resulted in activist@damics and NGOs mobilising a furious
response through the media and appealing to theGDRlutraged because of changes and
because of the closed-door way in which the changge made, they subsequently claimed that
the CLRB, as released and in the procedural cantexhpromised democracy in rural South
Africa. Working to oppose the CLRB, they went gtdito the media and the portfolio committee
to launch complaints. They appealed to the DPLGsigpport because of the impact of the
changes regarding the TLGFB’s development had en(bRB. Changes in the TLGFB were
meant to soften blow of changes to the CLRB butists claimed that the changes to the TLGFB
(having a majority of traditional council membeteated) essentially made the LAC and TL the
same institution, and that communities would nadaerstand the important differences between
their intended governance roles. In addition, iemsed that the only place available for
compromise in the TLGFB was the gender clause impmsition requirements, and not the
content of the TLGFB itself and the compositiortrafiitional leaderships (Uggla, 2006).

The TLGFB portfolio committee chair agreed thatytké not have land administration in mind
when drafting the TLGFB, which now had to compeadatr the actions of the DLA in the
CLRB. Not only did it show that activists saw th&IB5 and TLGFB Portfolio Committee as
more amenable than the DLA, it also showed thatAN€ approaches to issue of traditional
leadership were not uniform and that there weretdras in ANC policies regarding how to
approach the issue. As such, on 21 October, a TL®BBfolio Committee meeting was
organised, which included the DPLG and the ANC. ANC members of the TLGFB portfolio
committee stated that the changes to the CLRB weserprise to them and accused the DLA’s
disorganisation and political inability. It raiseplestions about the ANC’s position in the last
minute changes (because the ANC Portfolio Commitas unaware of the changes, but the
Cabinet approved the changes) as many began thesd&d A as operating from its own politics
and not within party politics.

On 17 October, the notice of 3 October was withdrawd a new notice of intent to introduce the
CLRB draft of 8 October, as a Section 76 Bill, vpablished in Government Gazette No. 25562.
Although civil society and academics went so fart@say that the CLRB compromised the
existence of democracy in traditional rural areasd with tensions increasing between
stakeholders, the CLRB was introduced in the Naliokssembly as a Section 75 Bill on 31
October 2003.

From 10 to 14 November 2003, public hearings onGh&B were organised. On one hand,
activists wanted to have the bill entirely redrdft@ heir strategy was to fuel debate within the
ANC, between the DLA members who made the last tmigchanges, the cabinet that passed the
changes, and those who were unaware and unsumpoofivchanges (e.g. the DPLG).
Communities were also engaged in the process. Biegathe latter, the DLA accused the
PLAAS and NLC of “using and manipulating” commueagito validate their own concerns about
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the bill, while not really consulting with them away that captured community needs. On the
other hand, Contralesa believed that the DLA wakitg out for the interests of chiefs. They
considered they were not concerned. The ANC walged, worried about its re-election in the
upcoming national elections in April 2004, and wgpeasing traditional leaders. The possibility
of fast-tracking the bill was often cited in hegsn Some ANC MPs were acutely aware that party
lists were being drafted for the election, and wettactant to become dissidents of the CLRB at
the expense of inclusion in the party list (Ugg?®06). But the hearings also brought ‘new’
players in: COSATU wanted the bill to be withdraamd reconsidered; the Coalition/Tripartite
Alliance did not want the bill withdrawn, but didnhwant it to be fast-tracked and perhaps be
revised; the CGE made damning a presentation otlegemd democratisation.

There was, however, a general feeling, particulaniyng activists, the PLAAS and the NLC, that
the hearings were of little consequence and tleattmmittees already had their minds made up.
They stated that the public hearings and publicrssdions had “zero impact” (Fortin, 2006, pg.
222). The latter was also the case on 17 Novemhenwhe ANC, the DLA and the DPLG study
groups met. The DLA asked the DPLG to amend thepaosition of traditional leadership in the
TLGFB but no agreement was reached. On tifed24he same month, an ANC-DLA study group
meeting conceded that the only way to alter thaesurof the CLRB was to change the gender
component of LACs; no changes were made in the end.

The consultations led to the release on 21 Nover2béB8 of the second amended"1raft
CLRB with the DLA’s proposed amendments introduasd Section 75 Bill. The Zulu King and
Contralesa, for their part, endorsed the CLRB.

Table 14: CLRB November 2003 Version Compared to #n CLRB Early October 2003
Version

Content & Major Changes Preceding Events

* omission of 817(2) & 817(3) concerning*08/10/2003: Cabinet approves changes to CLRB

S(?rr:ricdgittlices decision-making  processes f95.6/10/2003: leak from the DLA about changes to the
CLRB - activists, academics and NGOs mobilise &
* omission of the section concerning the releasesponse through the media and appeal to the DPLG

of LRE findings *17/10/2003: Civil society and activists claim t8&RB, as
released, and in the procedural context, compraiise
democracy in rural South Africa

*17/10/2003: Zulu King & Contralesa endorse CLRB

* omission of: “A magistrate’s court has the*21/10/2003: TLGFB Portfolio Committee _meeting: the
power to impése any penalty in terms of t1|ANC members angered by the_ DLA’s actions with the
section.” (§43(2)) 8LRB; process of change questioned; the DLA accuded

' not knowing what they were doing; major concernrgve
* omission of magistrate’s power to act omllocation of powers to traditional leaders in CLRB,
unlawful allocation of community land withoutterminology acutely avoided in TLGFB which useules
proper consent (843(2)). and functionsinstead to avoid the creation of & der of
government

Chapter 10: General:
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*21/10/2003: civil society pressures DPLG to chanie
content of the TLGFB and composition of traditional
leadership; the only place available for compronirs¢he
TLGFB was the gender clause in composition requares

Few amendments appear between the October 200Bi@rember 2003 versions of the CLRB.
They do, however, have important implications fa&taRA as they directly concern the rights and
powers of the different stakeholders and the deatimcprocesses in the communities. As such, in
addition to some cutting back on the powers of stagfes, several omissions were made dealing
with (Table 14):

- the democratic process in community decision mgkegarding community rules (817(2) and
§17(3));

- the contents of a land rights enquiry report: tblease of the report to the community was no
longer enforced; and

- the powers of the Minister in making a determoratvhen there was a dispute (818(5))

1.6 CLRB July 2004 Version Compared to the CLRB Nov  ember 2003 Version

The end of 2003 and beginning of 2004 were charigete by several negotiations and meetings
that led to the third amended™ Draft: the composite draft of the CLRB preparedtigy DLA.

As such, an ANC DLA study group meeting was held dmscussed the need to strengthen
women’s positions in the LAC. This was, howevert meluded. In early January, Zuma had a
“high level meeting” with the IFP the results of iefh are unknown; and, finally, on 27 January
2004, the Portfolio Committee voted and recommeradedmber of material amendments.

Sibanda wrote, however, an article in tBenday Timesewspaper on 1 February 2004 that
angered critics for its flippant tone (Fortin, 20G&. 112) and made them conclude that the
CLRB had became too personal for him, and that phe/ed that the bill was not up for
discussion anymore, securing it to pass beforehiegarliament. But, the amendments were
finally still integrated into the CLRB, with the reibrelevant in section 24 removing reference to
LACs’ “ownership function and rephrasing this as thegotvers and duti€ésegarding land.

Zuma reacted with a high level meeting on landiaffaith the IFP'? while the CLRB was
passed unanimously by the National Assembly in Galyr 2004. On 26 February, it was
scheduled for vote in Parliament and was subselyueatsed unanimously by the South African
National Assembly. On 14 July 2004, Thabo Mbekipviiad been reinstated as President for the
second time, signed the CLRB and enacted CLaRA.

*2 pretoria News28/01/04 in Fortin (2006, pg. 99).
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Table 15: CLRB July 2004 Version Compared to the CRB November 2003 Version

Overall:

* New insertion reading “to provide for the

democratic administration of communal lalog
communities (emphasis added)

* Addition of democratic process required f
community decision-making

LACs and traditional authorities

* Omission: LAC to be a traditional coung
where there is a traditional council

Women'’s rights

*Addition: Old order rights held by all spous
(84(2)) deemed to be held by all spouses i

marriage in which such a person is a spo ISe

jointly in undivided shares irrespective of t
matrimonial property regime applicable to su
marriage and must, on confirmation
conversion in terms of names of all such §18
be registered in the names of such spouses

*Addition: Women'’s tenure right is as secure
a man'’s, regardless of any rule, law or custon
the contrary (84(3)).

Additions:

* different forms that an award for comparal
redress may take i.e. other land, money @
combination of both (812(2) and §12(3))

* outlines the contents of the land rights enqu
report as outlined in the October 2003 draft
somehow omitted in the November 2003 df
(818(5))

*11-14/11/2003: CLRB public hearings; significamegsure
to withdraw bill or to alter content from the AN@partite
alliance; CGE makes damning presentation on geaddr
democratisation

*11-14/11/2003: the DLA accuses PLAAS/NLC of usi

ng
Pt to lobby by proxy and manipulati

communities ng

community presenters

*17/11/2003: ANC DLA & DPLG study groups meet; t
DLA asks the DPLG to amend the composition of tradal
leadership in the TLGFB but no agreement reached

*24/11/2003: ANC DLA study group meeting decideatt
the only way to alter the content of the CLRB isctaange
the gender component of LACs; no changes madeeienid

ne

*01/2004: Zuma has high level meeting on land affaiith
pdFP (Pretoria News28/01/04, in Fortin, 2006, pg. 99)

'437/01/2004: Portfolio committee recommends a nunde

N aterial amendments

ct01/02/2004: Sibanda writes article in tBeinday Timethat
oangered critics with its flippant tone (Fortin, 20@g. 112);
J)itics of the CLRB say that he was too personal
development of the CLRB and could not handle gsitig
critics claim this is proof that bill was not uprfdiscussion

ymore and that it had secured passage befordimgg
" BArliament

*9/2/2004: amendments made to the CLRB, most rele
8§24 taking away reference to thewnershig function of
LACs and rephrasing this apdwers and dutiésregarding

land
nle

r2&2004: the CLRB passed unanimously by Natig
Assembly

i§7/2004: DLA Tenure Newsletter re-enacted, mairggdito
bdiscuss the CLRB

alh 4/07/2004: Mbeki assents to the CLRB
*20/07/2004: the CLRB becomes CLaRA

(@]

va

nal

Some of the previous omissions were r

e-insertetlypar re-formulated. They mainly concerned

the democratic processes, land right enquiry pnaesg and women and marginalised rights.

Hence a new major insertion was

integrated: “[CLRB] provide for the democratic

administration of communal lanoy communities (underlined in the CLRB). Additions were
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made to ensure that decisions made by a commueitg imformed and democratically made by
the majority of members of the community (18 yearslder). Consequently, the fact that a LAC
had to be a traditional council, in respect of amaawhere such a council was established and
recognised, was also omitted.

In addition, women’s rights were partly reinstatéie CLRB July 2004 version noted that an old
order right held by a married person was — despitelaw, practice, usage or registration to the
contrary — deemed to be held by all spouses in miaga in which such a person is a spouse,
jointly in undivided shares irrespective of the nmabnial property regime applicable to such
marriage and must, on confirmation or conversiorteinms of names of all such 818(3), be
registered in the names of such spouses. It alghasised that a woman is entitled to the same
legally secure tenure, rights in or to land, anddfiés from land as a man, and no law, community
or other rule, practice or usage may discrimingt@rest any person on the basis of the gender of
such a person.

Finally, the sections dealing with the differentrfs an award for comparable redress could take
— i.e. other land, money or a combination of botlere reinserted, as well as the process for the
contents of land rights enquiry reports, as oudiie the October 2003 draft but omitted in the
November 2003 draft.

2. Effective Policy Influence: Consultation, Partic  ipation, or Just Policy
Legitimisation?

The inclusiveness of public policies can not beeasn the simple participation by (formal and
informal) actors. As written before, it supposes éhaboration of compromises. Hence, within the
context of broader participation regarding poligvelopment, it seems pertinent to analyse not
only participation but also the effective influenoertain actors had on the process and content of
the act. This section looks at the varying degoé@sfluence exerted by the different stakeholders
during the CLaRA development process.

Broadly, as described earlier and as shown in Eidyrthree major groups characterised three
positions (although varying points of view could &mphasised for specific aspects and could
shift during the development process). Major opjmsicame from what we term the “land sector
NGOs/activists” and women’s groups. Major supportthe legislation came from the traditional
lobby, the ANC and the IFP (eventually). A more tna@ugroup, although when they came
forward often slightly negative regarding CLaRAcliudes trade unions (Cosatu), commissions
(SACC, SAHRC), and the communities. The influentéhese diverse actors was, however, very
different, with the third group being almost intik&.

In the early stages of the drafting of the legistat(around 2000), the ANC had the most
influence on the ideas in the legislation as itsped policies around the African renaissance
championed by then President Thabo Mbeki. WithANE wielding an absolute majority in the
legislature, easing the legislation to pass throBgHiament, it is instructive to note though that
the Bill was voted unanimously. Parliamentariaresdgemed to represent the best interests of the
people and, as such, the ANC parliamentarians ¢aim cdo have voted in favour of this
legislation in the best interests of the majorAjthough at times seemingly divided during the
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drafting of this legislation, the ruling party, tA&C, had significant influence on the legislation.
Although the influence was subtle and part of tloditipal game most times, the last minute
changes when the Bill passed before the Nationaémbly and the often ‘secret’ meetings with
traditional leaders — all this just before the Riestial elections — were more direct. It is nataol

to what extent the DLA — at the centre of the dngfpprocess as they were the responsible arm of
Government regarding this matter — was independémolitical influence since many of the
ANC meetings were secret, but since the ruling ypae¢ploys cadres to various arms and
departments of Government, it has a direct infleeon policy processes and content. In this
instance, Thoko Didiza had been deployed to the @bé had a major influence on CLaRA.

By far the most influence in terms of content ie fial Act was exerted by the traditional lobby
comprising of CONTRALESA, the National House of diteonal Leaders and the KZN house of
Traditional leaders, amongst others. Starting withexplicit mention of the role of traditional

leaders in land administration, through a mere 2Bfesentation on LACs, the lobby finally
managed to give themselves (solely), the role oid l@administration where a recognised
traditional council exists within a community. Thigspresented a major victory for traditional
leadership in South Africa — and also garnered sugdpr the ruling party in certain areas of the
country.
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This also represented the major bone of contentitim land sector activists who felt that the
LAC created a fourth sphere of Government that maprovided for in the Constitution. As
the drafters of the abandoned Land Rights Bill sheir ideas being sidelined in the new
CLRB, they organised themselves into land activestd found new homes in PLAAS, the
National Land Coalition (NLC) and a few other lasdctor NGOs that came into being
primarily to oppose the new Bill. This lobby growas well resourced and continues to mount
opposition to the Act. With support from abroadythreanaged, mainly through PLAAS, to
initiate a parallel consultation process enablingultiple contributions and the
engagement/participation of several — often gragsfrbased — organisations and
communities. Another lobby group that made some\weas in influencing the content of the
final Act was the women’s lobby comprising groupgls as the Commission for Gender
Equality (CGE) and the Rural Women’s Movement (RWMjrom no prescribed
representation on the land administration committee lobby managed to force through
changes to the legislation that ensured at leastloind of each LAC would be composed of
women. To what extent this one third will be alweparticipate meaningfully in day to day
LAC operations remains to be seen.

Although some practices during the formulation psscfor this piece of legislation can be
guestioned (the last minute changes), this chabtews, however, that one cannot say there
was no consultation. The formulation process dof thgislation begs the questions: What is
participatory democracy? What is inclusiveness? r@heere numerous submissions
requesting the legislation be stopped and frestsudtations be conducted with a more
broader and more equal panel of stakeholders @maurural communities), as many were
worried about the excessive powers being given radlittonal leaders through Land
Administration Committees. Even the ruling partysrtner in the Tripartite Alliance,
COSATU, sounded a word of caution on giving tittesrural communities sighting failed
attempts of this approach in other African coustrie spite of all this, the legislation was
enacted anyway. While participation did take plattes shows, however, that certain
stakeholders either did not appear or did not managpush their positions forward. Indeed,
communities in particular only appeared sparsethaend of the process. Often not weighing
enough within the political battles around CLaRMe tack of legitimacy and representativity
(as they were often seemingly represented andtizat for being represented by NGOs) of
the existing actions led to a shortage of poweetdly counter the traditional authorities and
fractions of the ANC. If indeed, as part of thesditiral games, there was Government
pressure to close down certain grassroots movengdrgsexamples of the closures of the
NLC and the LPM are relevant here), it leads tostjoas regarding popular participation in
policy development.

The ways in which the different groups sought tibuence the contents of the Act were an
attempt at legitimizing (or de-legitimizing in tlvase of the land activists) the outcome of the
development process. This is the way parliamerdargocracy works, and those not satisfied
with the outcomes can seek redress in the judictaag they have done in the constitutional
court.

87



IV. ITHE POSITIONS ON COMMUNAL LAND TENURE AND INST ITUTIONS
AT THE LOCAL LEVEL

The previous chapter concluded that the main ceatsies around CLaRA at the national
level included several issues, two of which argatticular interest in this chapter: (1) local
governance, including the scope and extent ofrihaltauthorities’ prerogatives with regards
to land allocation and land administration; and {23 bundle of communal land rights,
including security of tenure (is a title issued thye State an effective material support for
tenure security?) and the newly opened channelartisithe privatization of communal land.

The aim of this component of the project is to gt@d.aRA’s local elaboration process to see
whether and under which conditions it had beenusieé of the communities, and how the
debates were framed and formulated at this levelquickly appeared that CLaRA’s
elaboration was not characterized by a local inctukevel. Even though the traditional chiefs,
through their political organizations, featuredaagrominent actor in the negotiations and the
elaboration of the successive versions of CLaRA& (@evious chapter), there was hardly any
consultation of the main local stakeholders — tlenmunity members themselves. The
debates at the national level also appeared toarelsather monolithic and idealized (either
positive or negative) views of communities. Thegt dot seem to rely on comprehensive and
objective data about actual daily individual landqgtices within the communities defining
and shaping the effective, and probably very deecemmunal land and governance systems.

The objectives of this chapter are, thus, refortealas follows:

1. characterize community members’ perceptions végipect to their bundles of rights under
the communal land tenure system (with the aim o¥igling insight into the extent afe facto
individualization and commaoditization of communahdl), and the perceptions of security that
are attached to it; and

2. identify their positions towards the two feasi@ CLaRA that have been identified as
salient and controverted, namely the issuancediiclual land titles by the State, and the role
of the chief and tribal authorities in land madter

1. The “Local Theory” on Communal Land Rights

The two communities exhibit common features in gwhlocal theories on communal land
rights: they use similar categories for land clisaiion, and have similar discourses on
general rules and practices, including those redatd processes of individualization and
commoditization. Wherease factoindividualization of land rights appears to betguinder
way, the process of commoditization, while notideabs still partial. In any case, the
reference to the chief remains central in discoarskepractice.
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1.1 The Communal Land Tenure Regime: Individual and Permanent Usufruct
Rights Except for Grazing Areas

The land in the two communities studied is dividatb residential stands, arable stands
(farmfields), business stands, and communal arats® (called open or grazing areas).
Communal areas are used for wood picking and gyaana anyone from the community has
a right of access and withdrawal on this area. Bytrast, in both communities, the other
categories of land are individually appropriatedcl@ar indication of this is that most of the
stands are fenced (or are planned to be fencedlearly demarcated. In Makapanstad, the
written rules given by the tribal office even mdkacing a requirement. They stipulate that,
“When your stand is not fenced within 3 weeks, kgfa group of elders in each section
representing traditional power] will take the stanoim you and they will allocate another
stand when you are ready to fence it.” In other dsprfencing is what establishes and
materializes individual rights.

People hold individual bundles of rights on resig@nstands, arable stands and business
stands. Those rights include usus and fructus,sante aspects of abusus: according to the
local theory, as stated by the tribal office of ttveo communities as well as by key

informants, landholders have the right to transded by heritage, but they cannot sell the
land (more on this below). The rights are grantetkfinitely, and they are registered at the
tribal office. The registry takes the form of & lid community members, and duplicates of the
receipts for the registration fees charged by tibaltauthorities. Any change in the use of the
land (e.g. from farmfield to residential standfrmm residential stand to business stand) must
be previously notified to the tribal office andcisnditioned on the tribal authority’s approval.

1.2 Access to Land: Between Entitlement and Interpe  rsonal Arrangements

Community members often refer to the community aafaty net for several reasons, the first
of which deals with land access. As the “local tyéstates, there is an entitlement to land
when a (male) community member becomes an adultgatsl married: on communal land
“everybody [from the community] can get a piecdasfd,” and “people pay no rent or taxes.”
At the same time, people expressed signs of a ggpsiortage of land, suggesting that in
practice this entitlement to land is not reallydinty anymoré? In both communities, there is
no more unallocated land suitable for individuag;usesidential stands are being placed in
former farmfields; residential stands are beingdsuided, with the results that the size of
individual stands is tending to diminish; and yoymepple are increasingly having trouble
finding residential stands, particularly those vdamnot make family arrangements with their
parents or grandparents.

In both communities, the “local theory” states fHat a person that needs a piece of land
whether for housing, farming or business, theretaxe ways of proceeding: (1) either you
first choose a piece of land by yourself and regigtwith the traditional authority, or (2) you
go straight to them and they allocate a piecerdd far you. If you choose your land yourself,

*3 However, the sense of safety net also derives flmsocial meanings attached to the fact of béhont
a community. People often compared communal langwmships: in the community, “people help each
other.” More on this below.
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you have to “negotiate” with the owner of the ldmefore you register it with the traditional
authority. Although there is little unallocated dareft in either community, there is an
unspoken rule in both communities that if a staad been vacated and abandoned for some
time and that there is no relative to prove tha #tand has an owner, this land can be
reallocated to someone. In practice, it was obskethat most people choose their stands
themselves and then went with the traditional auphéor validation.

In both communities, there is a fee to pay forrggistration of the (new) stand and a paper is
issued by the traditional authority as a proof @yipent. This paper is a mere receipt. But it is
also the proof that you belong to the communityd @nmust be produced any time a
community member wants something from the trib&itef such as proof of residence, an ID
application, a burial order, a business applicatzo.

That transfers other than heritage are openly @lathe local theory suggests that they are
indeed quite common. Some of these transfers drénstrgenerational and take place in a
non-market arena. However, what is called “negotiitis sometimes indeed a transaction
involving money.

In both communities, although most people refeth®origin of their rights as “an allocation
by the chief’ (see next section), it appears thatrble of the traditional authority with regards
to current access to land is now mostly an admatise one. Since most of the land is already
individually appropriated, traditional leaders dot et involved directly in land allocation
anymore. Sometimes they play a role of mediatimkéring between those who are looking
for land and those who are offering it; most of tinge they simply register the transfers of the
pieces of land in the community, and charge feesgrémsfer registration.

2. Individual Perceptions and Practices Around Perm anent Transfers

Table 16 displays the origin of the rights on comaludand as stated by the interviewees.
Unfortunately, the first category (“allocation byief”), although very illustrative of the
central reference to the chief that is still bemgde by community members, does not allow
one to differentiate between the cases when tteevas affectively allocated by the chief out
of the stock of vacant land, and the cases wheréatid rights were obtained through one of
the other three possibilities, and the transfer walglated through the chief. Thus, for the
purpose of the analysis, we will only consider ieetthere are cases of permanent transfers
outside inheritance, and will not focus on theisabte or relative frequencies, which are
probably underestimated. Table 16 still allows wgdnclude that in both communities there
are other arrangements to access communal landding intra-familial arrangements and
extra-familiar arrangements that in some (but rft eases are explicitly referred to as
purchases.
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Table 16: Origin of Rights on Communal Land

Makapanstad | Selepe | Total
Residential Stands
allocation by chief 26 10 36
inheritance 9 16 25
intra-familial arrangement 3 12 15
extra-familiar arrangement 3 4 7
no answer 4 3 7
Total interviewees with residential stands 45 45 90
Farmfields
allocation by chief 2 0 2
inheritance 1 11 12
intra-familial arrangement 0 7 7
extra-familiar arrangement 1 1 2
no answer 3 I 10
Total interviewees with farmfields 7 26 33

When asked what they were allowed to do on theil,léhe majority of people (fifty-nine out
of ninety, i.e. 66%) replied that there was no t@mst on the bundle of rights they enjoyed,
as the following quotation illustrates: “I own thg land]. | can do whatever | warft.”

When asked more specifically about sales transpersple gave more qualified answers. The
main views concerning sales transfers are sumnehnz&able 17. The first result is that for
seventy-one out of ninety people interviewed, saliesesidential stands are allowed, even
though twenty-nine of them mention some restriciomhat can be sold is only the house, not
the land, and the transfer has to be validatedutiirahe chief. This somehow relates to the
rationale put forward by the twelve people for wheetlling residential stands is impossible
because “the land belongs to the chief.” Some e$¢hpeople even said that if you leave the
community you have to demolish the house becausegonot sell it.

Table 17 also suggests a somewhat different pictar¢he rural and the more urban
communities. In Selepe, even though two thirds he#f interviewees thought that it was
possible to sell residential stands, there is sti# third that believed that this was absolutely
impossible or did not answer the question. In Makegpad, these two last categories account
for less than 10%. However, even in Makapanstagntyvffour people make a clear

** Interview 5B, Selepe, 03/04/08.
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distinction between selling the house and selllrg land (even though on practical grounds
this does not make much of a difference), and roeritie chief as a necessary broker.

Table 17: Perceptions Regarding the Right to Sell &idential Stands

Are you allowed to sell? Makapanstad | Selepe| Total
Yes 41 30 71
Yes, the house and the stand 8 6 14
Yes, but only the house, and through the chief 24 5 29
Yes, with no precisions 9 19 28
No, because it's the chief's land 2 10 12
Don't know / Did not answer 2 5 7
Total 45 45 90

3.  Written Evidence of Land Rights and Perceived Se  curity of Tenure

3.1 Current Written Evidence of Land Rights

Table 18 confirms the “local theory” in the senkattin most cases individual rights are
supported by written evidence issued by the trawkti authorities. Referring to the apartheid
period before 1994, eight people also told us thag to pay levies to the department of
Agriculture for their rights on farmfields and theights on their residential stands, and that

the corresponding levy slips (which we would teodé¢e mostly as a testimony of oppression)
were written proof of their land rights on the plot
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Table 18: Written Evidence of Land Rights

Makapanstad | Selepe | Total

Residential Stands

chief receipt 38 37 74

levy slip 0

no paper 1 7 8

no answer 6 1

Total interviewees with residential stands 45 4% 90
Farmfields

chief receipt 2 9 11

levy slip 0 7

no paper 1 4 5

no answer 4 6 10

Total interviewees with farmfields 7 26 33

3.2 Perceived Security of Current Tenure and the Ro  le of the Written Receipt

The majority of people consider that their rights @mmunal land are secure (Table 19).
Indeed seventy-three out of ninety (81%) intervidvexpressed that they do not think that
anyone can take their land away from them. Outheké¢ seventy-three people, sixty-two
consider that the traditional authority, i.e. thee€, enforces the rights because the rights are
allocated and recognized under the tribal systeomi@unal land ultimately “belongs to the
chief” and he is the safe keeper of the “righthas given.”
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Table 19: Opinions on Security of Tenure and the Eiorcement of Rights

Makapanstad Selepe Total

Do you consider that your land rights are secure?

yes 39 34 73
no 2 11 13
Don’t know / Did not answer 4 0 4

How are your rights enforced?

chief (with receipt) 34 40 74
other 3 2 5
Don’t know / Did not answer 8 3 11

The sense of tenure security is supported by thdingoof a written document, even though
this is merely a receipt issued by the chief. Masbple consider the receipt they received
when the land was allocated to them as sufficieobfpthat the land is theirs, as one man said
“| will prove this is my land by using the receldf. Besides the written receipthe
perception of tenure security also derives from tlmemmon knowledge held by the
community as a group. As several people told ugeridody knows this is my plot,” “the
community knows.”

As Table 20 shows, the relationship between holdivgitten document from the chief and
feeling secure on one’s land is not totally exalasiThere are six people who consider
themselves secure although they do not have eewmtbcument, and ten people who consider
themselves insecure even though they do hold ar fieppe the chief. However, as a general
trend, holding such a document still appears toarabifference in the feeling of security: the
ratio of people that feel secure over those thel ifesecure is almost seven to one with a
written document, whereas it is only two to onehwiit a written document.

Table 20: Perception of Tenure Security and WrittenDocuments

Feels secure on his/her land
Total Makapanstad Selepe
yes no yes no yes No
Has a paper from the chief
Yes 65 10 36 2 29 8
No 6 3 1 0 5 3
Total 71 13 37 2 34 11

* Interview 35A, Makapanstad, 05/06/08.
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Table 19 shows that thirteen people consider tighits to be insecure, eleven of which are in
Selepe and only two of which are in Makapanstadlera0 also shows that of the ten people
that consider their rights insecure even thougly theeve a written document, eight are from
Selepe. The alleged sources of insecurity alsoraepthe two communities in distinct groups.

In Makapanstad, albeit ultra-minority, the perceptof insecurity is directly linked to the
communal land system as compared to the privatpepiyp system, materialized by title
deeds. One woman considered the chief as beingraesof insecurity, because of his alleged
monopoly on holding the community title deed (etleough there are no such deeds under the
current system), and another questioned the pofvitreareceipt to really provide them with
security of tenure.

“The chief is the only one having a title deet§ @asy for him to take the land away from
the people. It can happer®

“Kgoshi might not be here in the future and hehs bne who can prove that this land is
mine. Other tribes might come and push us out. iBiscdon’t stay; they are not in the
computers.*’

Their words question the security of tenure as lative feature in a legal pluralistic
environment. As the women say, the receipt has wallye inside the tribal system, it cannot
be equated to a title deed, and has no value eutisedtribal system.

In Selepe, two main sources of insecurity were fomvard: the prospecting by mining
companies on farmfields without the consent of almers (six people), and the possibility
that a family member who had agreed to give awpieee of land would claim it back (four
people). The source of perceived insecurity thusmsdo be more linked to specific
enforcement issues than to a comparative assessomerthe basis of property regime
principles. Actually, the Selepe data frarable 19indicate that the recognition given to the
chief and the receipt that he issues as the saifreraforcement of one’s rights is also shared
by some of the people who consider themselves umsec

The people who see the mine as a threat eithemhadnfield taken away by the mine or
knew of someone whose farmfield was taken awaypleenentioned that Anglo Platinum is
pushing people off their land without negotiatiamdahat prospecting companies come and
prospect on farmfields without the owners’ agreemPeople mentioned that the chief had
negotiated with the mine without consulting themg ghat they did not have any word in the
matter. The following words of a young man in Selepm up the issue:

“The Mine does not ask the owner when they needra field. They agree with the Kgoshi.

The owner of the farm field does not have muctayo Bhe Kgoshi has the final agreement.
It's difficult to lodge complaints. [...] The Minegined to take the farm fields of many
people. Anglo Platinum takes advantage becauseSitsge land, so things just happen.
There are tensions when the mine just puts a madmra farm field. It's a take it or leave it

situation. We have nothing to saf?”

“% Interview 12A, Makapanstad, 30/05/08.
*" Interview 27A, Makapanstad, 03/06/08.
“8 Interview 16B, Selepe, 04/04/08.
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Between the lines, what initially appeared as aererl source of insecurity was associated
with some statement about the chief defaulting isnrésponsibility to protect the security of
tenure of his community members, either indire¢through incapacity) or directly (through
organizing himself the activities of the mine, gmuksibly charging money for that, see Box
4).

Box 5: The Ga-Selepe Tribal Authorities and the At Platinum Mine
In the Selepe area, there is an Anglo Platinumimplat mine, which has been mining
since the 1970s, and several shafts were openthgcen
According to the explanations of the chairman ¢ Board of Trustees, the mine
organized meetings to inform the community aboatdpening of a shaft on Selepe land.
The community was consulted and decided to lethee build a shaft through a tribal
resolution. A lease is to be signed between theeraimd the community, according to
him. The mine made a donation of two million ramdi avill pay lease money, a rent,
every year. For this matter, a board of trustees evaated to manage the money. The
trust has still not received any lease money yet,anly 25% of the donation money was
unblocked. The reason he gave for this is thatease has not actually been signed yet
by the Department of Land Affairs and the DeparthoéiMinerals and Energy.

On a different level, four people in Selepe mergwfiamily members as being a source of
insecurity. They evoked the possibility of a famiyember claiming their land, the family
member being the previous owner of the land. One alao mentioned that he was afraid
someone from the community might invade his faridfie

In summary, the majority of people feel securelwirtland under the current tenure system.
This sense of security can be explained by theidente people have in the tribal system to
enforce their rights, but also by the fact thathese two communities there has not been
pervasive threats to the current land tenure sygafiimough the mine issue in Selepe tends to
qualify this). These results therefore come frorpasticular context and cannot be applied
blindly to the overall community system.

The people who mentioned insecurity of tenure irkdfmnstad make an explicit comparison
between the communal and private property righinmeg, focusing notably on the value of

the receipt given by the traditional authority, tlighting that it does not have the power of a
title deed. In Selepe, people refer to insecurftyeaure in very practical terms, referring to

effective situations of threat or encroachment.yTth@ not weigh the relative pros and cons of
alternative property rights systems. More spedifican Selepe, it seems that the chief is

either not able or not willing to enforce the rigluf the people against the mine’s prospecting
activities. This questions the chief’'s power tocené the rights of the people, and reveals
issues relating to a lack of accountability andgparency.

3.3 Comparative Assessment of Community Receipts an  d Title Deeds

As Table 21 shows, opinions on the ranking of tdieeds relative to receipts are quite
heterogeneous, with no one position clearly oysing the others: forty people consider the
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title deed as superior, while thirty-one believe thpposite, and nineteen did not answer
(usually on the grounds that they lacked infornmatmcompare the two).

Table 21: Perceptions of Title Deeds Versus CommuyiReceipts

Makapanstad Selepe Total
Does a title deed bring something more than a ceipt?
yes 23 17 40
no 13 18 31
no answer 9 10 19
Total 45 45 90
Rationales put forward (multiple answers allowed)
Title deed > receipt
Title deeds bring more rights (generally speaking) 20 10 34
Title deeds bring more abusus rights (specificaiysell,
to mortgage) 12 2 14
Title deeds mean more security 3 8 11
Title deeds mean less power for the chief 5 0 5
Title deed = receipt
There is no need for title deeds 11 17 28
Title deeds are incompatible with communal system 2 1 3

The main rationale put forward by those considetirad the title deed has more value than the
receipt is the broader scope of individual righizt tit entails (85% mention this): “with a title
deed the land really belongs to me and | can ddevkal want.” More specifically, fourteen
people mentioned the right to sell, and one peedsa mentioned the right to mortgage in
order to access a loan. Five people (all of thesmfMakapanstad) also explicitly stated that
an advantage of the title deed would be to lower ¢hief's power. Finally, the security
criteria (the more formal the document, the higtiex security) was put forward by only
eleven people, eight of which in Selepe. This lastlt strengthens the conclusions reached in
the previous section, namely that most people da@em the current system to be insecure.

On the other hand, for thirty-one people, a titeed would bring no additional benefit

compared to the receipt. For three of them, a t#ed is even something unconceivable,
because it is incompatible with the current custgnsgstem (“the land belongs to the chief”).

For this minority group, there is a close link beem title and governance. Finally, it is

noteworthy that a non-negligible number of peopli@aéteen out of ninety) consider that they
are currently unable to answer this question.

At the community level, Makapanstad seems to staricbn three aspects. First, there was a
clearer preference for the title deed over theatrileceipt (expressed by two thirds of the
people answering the question, as opposed to atilyrhSelepe). Second, twelve people from
Makapanstad referred to the broadening of abugimsrithat the title deed would bring, as
opposed to only two people from Selepe. We have seprevious sections that a land market
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was presumably already operating in the two comtiami The discrepancy appearing in
Table 21 might indicate that the land market in Bjadnstad is already more active (which
would be logical considering its proximity to Pre#), and that landholders perceive that they
could sell their land at a better price under agig property regime. Finally, even though
only five people are concerned, only in Makapanssaithe issue of title deed versus receipt
framed in terms of an explicit goal to decreasepgbeer of the traditional authority. Next
section will come back to the issue of local poamed local governance in more depth.

4. Matters of Local Governance: Traditional Bodies and Local
Government

Contrasting with how the debate is framed at th@nal level, most people do not refer to the
chief as a principle of local governance. They tablout a flesh and bone person and his
specific practices and performance (although séyem@ple from Makapanstad do talk about
principles). Quite logically, the history of thernmunity, the personality of the chief, and the
issues specific to the community influence peopf@sitions and opinions on governance
matters.

4.1 Service Delivery and the Articulation Between T raditional Power and the
Municipality

Although communal land is often presented as aysafd, it is also criticized as a place with
no development, no services, and no opportunities.

As a matter of fact, the main grievance of the peogerviewed in both communities was not

about land issues but, rather, about the lack d&fastructures. seventy-three people

complained about service (electricity, tap watewage, etc.) delivery. The two communities

are very much underdeveloped infrastructure-wiseSelepe, only two sections out of five

have electricity and there is no running water, agavor sanitation services, street lights,
proper roads, public transportation, or properastiructures. In Makapanstad services are
slightly more developed, but still the vast maprdf the households interviewed had no

running water or electricity.

It is interesting to analyze what people thinkliscking infrastructure development because it
gives some hints on their perceptions about thal Igovernance structure. In both cases the
legal pluralism with regards to service provisiossemed to translate into a lack of

accountability as regards the community membemgtseusers.

In Makapanstad, many accuse the chief of blockiewyise delivery because of a power
struggle between traditional and municipal autihesitTwenty-two people mentioned that he
does not want to develop the land because it meansll lose his power, whereas only one
person mentioned this in Selepe. According to thpseple, the chief has to agree if
something is done on his land and he exercises pgbvger by keeping the land from

developing. If the municipality enters the chigésd, it means that the chief is no longer in
charge. In Makapanstad, corruption (of the wardhcdlors, contractors) was also mentioned
by five people as a reason for the lack of serdilevery.

The case of Makapanstad is illustrative of how llggaralism can sometimes hinder local
development, when it translates as confrontatidherathan complementarity. Table 22
displays the views of the Makapanstad community bersmabout how the traditional leaders
and the municipal government should interact. Imariban half of the answers (twenty out of
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thirty-three), it is considered that the role ot thhief for matters of local services and
infrastructures should be subordinated to the locahicipal government, or that the chief
should have no role at all. Although a minorityefipeople still consider that the power that
the chief derives from being the owner of commuaal legitimizes the control he should
have over the municipality decisions.

Table 22: Perceptions on the Articulation Betweenhte Chief and the Municipality

Makapanstad
chief should be under municipality 15
chief should have no role at all 5
chief and municipality should work together 8
chief's land, the municipality has to go throughm hi 5
did not answer 12
Total 45

In Selepe for the majority of people (34), servitelivery (and the lack thereof) was
considered a matter for the municipality: it was thunicipality and the ward councillors who
were just making promises of service delivery, dhdy were to blame if nothing was
happening. However, four people also mentioned tthexte were strong political differences
between the municipality and the chief, which hirediedevelopment.

Table 23: Perceptions on What Is Blocking Service &ivery

Makapanstad Selepe Total

the chief, he does not want to lose power 22 1 23
the chief because he’s from a different politicaitp than the

municipality 3 1 4
the municipality / ward councillors, they just prize 10 34 44
corruption / non-transparency 5 0 5
did not answer 5 9 14
Total 45 45 90

The provision of local services is not only a matiewho makes the decisions. It is also a
matter of finance. On communal land, there are $ewces of income for the municipality.
People pay fees which go to the tribal authorityt they do not pay any taxes (such as
housing taxes) to the municipality. The municipatiget has to come from State grants and
the national government, and can be quite conglailm Selepe, however, the mine is a
source of income for the municipalities and the samities, so the lack of service delivery
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also has to be considered through the lens of bablack of accountability from both
traditional and municipal authorities.

In summary, the issue of the respective rolesifercustomary authorities and local municipal
government with regards to the provision of lo@&hg&es and infrastructure appeared as quite
conflicted in one of the two communities. In botlonanunities, transparency and
accountability appear as key issues, but they weteelated to one local governance system
in particular. Both customary and municipality beglivere criticised on these grounds.

4.2 Role and Appreciation of Traditional Structures and Power

Table 24 provides the main categories mobilizedidigrviewees when asked an open
guestion on the role of the chief.

Table 24: Opinions on the Chief's Role

What is the chief's role? Makapanstad Selepe Total
control / cohesion 14 41 55
conflict resolution 7 18 25
culture / tradition 6 8 14
land allocation 11 5 16
no role / useless 6 1 7
did not answer 11 1 12

In both communities, the chief's main role appearbe related to social and political control,
which is deemed to provide community cohesion. Tdnswer is particularly frequent in
Selepe (forty-one, compared to fourteen in Makajaahs This is in line with what was
expected, Selepe being a more rural and traditico@munity setting than Makapanstad. The
second category is conflict resolution, again miveguently referred to in Selepe than in
Makapanstad. A somewhat related, but less freqeatggory is the role of chief as a keeper
of culture and tradition. Interestingly, althoudhetrole of the chief with regards to land
matters does appear in the array of answers, mioisby far the most frequent, and it is
unexpectedly more cited in Makapanstad than inggel®n the opposite side of the spectrum,
a few people (7) said that there is no role for tieef anymore, six of them from
Makapanstad.

Independently of what is — or what should be —rfile of the chief, there were grievances
about a lack of transparency in both communitidse Tssues around the way traditional
power was exercised are displayed in Table 25rg fioint is that there were more critics in
Makapanstad than in Selepe, with the issue of serdelivery again standing out. In seven
cases, people hinted that the chief might be takingue personal benefits out of natural
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resources from the communities (sand in Makapansténerals in Seled. The issue of
non-transparency surrounding processes of landain was also mentioned in sixteen
cases (ten in Makapanstad, six in Selepe), althevghnfortunately could not dig deeper into
the underlying facts.

Table 25: Issues Around Chiefs and Traditional Powe

Makapanstad Selepe Total
chief blocking the service delivery 23 1 24
non-transparency regarding decision making 10 8 18
non-transparency regarding allocation of land 10 6 16
non-transparency regarding negotiation with theemin n/a 5 5
non-transparency regarding the sand issue 2 n/g 2
did not answer 10 29 39

In summary, a demand for transparency and accaiitytaimechanisms was expressed by
community members. Quite noticeably, this demand wat framed explicitly in terms of
inclusiveness and participation in the decisionimgkprocesses. Also, even though the
guestionnaire was mostly oriented towards trad#idorms of local governance, criticism
was also expressed regarding the local municipaftstem. A last feature is that people
usually make the distinction between the princigdekind each governance system and how
they perform, and they actually focus much moretlom latter aspect, which is of direct
practical relevance to them. In other words, dstits against efficiency and/or accountability
of either system of local governance do not nec#gsaean a negative opinion of (or any
opinion whatsoever on) the political acceptabitifyeither governance principle as such.

5. Linking the Results with CLaRA’s Prospects: Opin ion Clusters
Regarding Land Governance and Title Deeds

In this section, we proceeded to cross the previesslts regarding the community members’
perceptions of land governance and title deeds. finpose was to identify clusters of
opinions that could inform — albeit indirectly — as to how community members could
receive the notice of CLaRA when it finally comee grassroots consultation or
implementatior?’ The results are shown in Table 26.

49 From the discussions, it also appeared that arfgw people really knew how the chief in Selepd h
negotiated with the mine.

* Although this was not entirely satisfactory methlogizally speaking, we were not in a position to pskple
their opinions on CLaRA itself. The questionnaisked whether the interviewee had heard of CLaRA: only
six people, five of which in Makapanstad, answeresl (geclear confirmation of the results obtainedhia
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study at the national level, see previous chaptars) none of them could give an accurate defimit its
content (it was generally confused with the redistiike land reform programme).
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Table 26: Opinion Clusters Regarding Land Governane and Title Deeds

Title Deed Yes Title Deed No Tota
Makapanstad | Selepg Total | Makapanstad Selepe Total
Chief 10 17 | 27 11 17 28 | 55
Yes
Chief 10 1| 1 0 0 0 11
No
Total 20 18 38 11 17 28 66

The total results recall the results presentedarhiez sections: on the one hand, title deeds are
considered to have an advantage over receipts byajarity, but not an overwhelming
majority, of interviewees; on the other hand, whhe performance of the chief in terms of
efficiency and transparency is somewhat contestedpes not translate into a majority
expressing the will to get rid of this governangstem as such.

Crossing the categories led to the following cliste

» The “traditionalists,” who do not see the poinigetting a title deed and consider that
the chief has a role to play with regards to landegnance because the figure of the
chief provides individual tenure security and birtle community’s social group
together. This is the most numerous group (but dylyone unit), with twenty-eight
people (42%). Note that the “traditionalists” dot mecessarily consider that their
bundle of individual land rights are constraineddemthe current communal land
system (and that it should be that way): half afnthconsider that they have no
restrictions and seven believed that they couldcsahmunal land.

 The “modernists,” who consider that title deedsndprieither broader (including
abusus) or more secure rights, and who considéithkaraditional structures do not
bring anything additional compared to governmeistiiations. Only eleven people
(16%) belong to this cluster, ten of which comenfrblakapanstad.

* The “pragmatists,” who, like the “modernists,” valthe benefits that title deeds could
bring them but at the same time, unlike the “mouisti’ consider that the traditional
system need not disappear (even though some makhiaayere are some flaws in the
way traditional power is exercised). This is prdigathe most interesting group
because it illustrates how people are able to dephrately with governance issues
and property rights issues, and that they can acumate the current legal pluralism,
trying to make the most benefit out of each systéfat also makes this cluster quite
relevant is that it represents twenty-seven pe@pR90), almost as many as the
traditionalists, seventeen of which come from Selep

* The “nihilists,” who want neither the tribal systeror title deeds. We actually did not
expect this category to be filled.
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6. Concluding Comments Concerning the Local Level

With regards to governance, the people’s main aonisethe development of the community,
especially in terms of infrastructures. It is mpgtbugh this problem of development that the
community members question governance structuregher traditional authority or local
municipal government — or their articulation (sirloeal conflicts between State and tribal
authorities can hinder the delivery of public seeg). A general result with regards to local
governance is that people distinguish between s\sté governance (State versus traditional)
on the one hand, and their performance on the .offier “demand from below” is framed in
terms of more transparency, accountability and céffeness, whatever the institutional
framework. Criticisms against effectiveness an@ocountability of either system of local
governance (for the purposes of land administrasiod service delivery) do not necessary
mean a negative opinion regarding the politicakatability of either governance principle as
such. In particular, we found that the majoritypaiople do not want traditional structures to
disappear. Some want them to be reformed or changedthe traditional system also
represents culture, identity, and safety nets €mms$ of access to residential land — even
though there are signs of shortage — and in tefnrse®al cohesion, particularly in the rural
community).

With regards to property rights, in the “local thgd communal land is still referred to as a
safety net in the sense of entitlement to land wdrembecomes an adult and gets married, and
the role of the chief is still referred to as aloedtive one. However, in practice, there is little
vacant communal land left to allocate, access mal lis increasingly taking place through
interpersonal arrangements (within the family aptigh the land market), and the role of the
chief seems to have shifted towards that of a bbrakd a validation and registration office for
land transfers (charging a fee for this service).

In both communities, individualization of land teaus almost complete, which does not
mean that people consider communal land to be abpni to private property. People
accommodate the seemingly contradictory statentbats'the land belongs to the chief” and
“I own the land.” This is because they do not rdfeithe same bundles of rights. What is
recognized as belonging to the chief is the rigrgdministration, while the usufruct rights are
clearly perceived as individual and permanent.

The security of this individual tenure is not asus under the current system for the two
communities, although some problems were repompediularly in Selepe with respect to
the mining activities). The receipts issued by thieal authorities are considered to be an
effective material support for this tenure secury the same time, private property title
deeds can be valued as bringing additional bendisause they broaden the scope of rights
(particularly in terms of abusus) and because & more formal, State-issued document. An
interesting result is that there is not necessarnlyncompatibility between a stated preference
for a title deed and the acknowledgement of theveeice of customary leadership, as the
“pragmatists” group (which represents 42% of thenga, as much as the “traditionalists,”
and 3.5 times more than the “modernists”) cleahgves. Also note that being a member of
the “traditionalists” does not imply an oppositianthe title deed as a matter of principle. The
majority in this group simply does not see the pahtitle deeds compared to the current
system.

104



The results also provide some hints at the heteigeamong communitie. As expected,
the more urban community displays a more Statestmékvision of local governance and a
more privatized vision of land rights. However,sths only a relative feature, which also
seems to be fuelled by context-specific resentmeétit respect to the chief's attitude and
practices.

The latter implies certain policy implications.

Deriving policy implications from this study muse lolone very cautiously, for two reasons.
The first is that results from only two communitiEnnot be safely generalized to the totality
of communities in South Africa. The second reldtethe fact that CLaRA was not known by
most of the people interviewed and its provisiorssevonly alluded to indirectly. This being
said, we believe that the study reveals procegmaseptions, discourses and rationales that
can be highlighted and provide some guidance fiuréureflections.

The first point regarding technical and policy dissions is that there is a need to carefully
disentangle the issue of land property rights drel issue of local governance (as people
themselves do). Some governance problems (lackamfuatability, lack of transparency, and
even threats to individual tenure security) wilither be resolved nor made worse by CLaRA,;
they are just another issue. On the other handegemure security problems (such as the
threats posed by the mine in Selepe) might noebelved by any titling programme if there is
no effective judiciary system to enforce new ondgihts against powerful economic interests.

The second point is that the current processeeaadices in the two communities seem to
bear a fair level of compatibility with the mairetere of CLaRA, that is a titling programme
under a broader communal property regime. Most lpegpuld accommodate in their
discourse both the advantages of State-issued dacdmentation and the advantages of
belonging to a community. However, the exact aftidns of the traditional bodies need to be
carefully worked through. Indeed, a majority of pkoare not opposed to the chief system
with regards to land administration, as long as rhaintained as a minimum role: while there
might be no problem if they continue performingaa®gistration body, there would definitely
be problems if the titles were issued in the naimé® chief instead of community members,
or if new or broader allocation or management sgi¢re given to the chief.

The growing pressure on land that was observeatin tommunities could trigger a demand
for land titling, not so much for people to furttecure their rights (since there was no sign of
pervasive insecurity in the two communities), budstty for people to broaden the scope of
their rights and improve their conditions of accesthe land market to take advantage of the
increasing demand for land. If the market accesisrae prevails, the logical follow-up
would be for some individuals to make use of thes megal opportunity to translate their
community deeds into title deeds. There is potedganand from below, but the chiefs might
oppose these initiatives (as the tensions in Makstpd already illustrate), and tensions or
conflicts might arise as a consequence.

The results clearly indicate the need to deepennitridk on strengthening local governance
processes. The study also revealed a major stakdi¢k in the respective roles and powers

1 Although the sample was designed in order to awcdar possible individual heterogeneity (e.g.
according to age, gender, wealth etc.) the reslidtsot allow us to identify clear patterns at thdividual
level.
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for the traditional authorities and municipal gawaents in terms of infrastructure, services,
local development projects, etc. This governanseeiss linked to the property right regime

since the chiefs derive their power from the cdntihey exercise over community territory.

This issue goes beyond the scope of this partictiaty, but our data indicate that there might
be some spillovers in how the leaders and communiynbers perceive and make use of
CLaRA. Finally, while national debates emphasizelusion and democratic processes of
decision making in local governance, local discesirsostly emphasize transparency and
effectiveness. Obviously, the two focuses are moitradictory. However, the local results

might somehow illustrate that the conditions fofeefive participation of all stakeholders,

including women, might not currently be met, anéttthe demand from below is less

grounded in principles and more in outcomes.
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V. FROM (NON-) CONSULTATIONS TO POLICY DEVELOPMENT
REGARDING SOUTH AFRICA'S COMMUNAL LAND: CONCLUDING
REMARKS ON CLARA AND THE RENEWAL OF PUBLIC POLICY

The renovation of public policy in general, andtjgattarly (communal) land policy, appears
in many cases to be a priority on national agendaglieve the numerous challenges rural
Africans face: land conflicts, land insecurity, ionfant demographic pressurasd weight,
and the high prevalence of poverty in rural ar&sultaneously, although at varying paces
according to particular situations, the countriesub-Saharan Africa engaged (at times due to
external pressure) in institutional reforms. Theseplementary reforms concerned, on the
one hand, decentralisation and regional integratonthe other hand, the democratisation of
public life and the promotion of new forms of gavance that favour, among other principles,
transparency in decision making and managementptiaign among actors, and the
responsibilities of decision-makers with regardstteer actors. This new politico-institutional
context raises questions, notably related to theowation of public policies, not only
regarding their content, but equally about the @sses driving their elaboration that are based
on the inclusion of a multitude of actors and tusibns at different levels (national,
provincial and local).

As such, in 2004, the Government of South Africéedothe Communal Land Rights Act.
“The purpose of the Act is to give secure land temights to communities and persons who
occupy land that the apartheid government had vedefor occupation by African people
known as the communal areas. The land tenure righslable to the people living in
communal areas are largely based on customary tansecure permits granted under laws
that were applied to African people alone” (DLA020 pg. 4). According to the framework of
more transparent and inclusive policy developmedtiemplementation processes, the CLaRA
of 2004 was hailed by its drafters as one of thetrparticipatory pieces of legislation ever
drafted within the Department of Land Affairs (DLAR004). Regarding its development
process, the DLA notes (DLA, 2004, pg. 4):

“The public consultation on the Bill commenced imyv2001 following the production of
third draft of the Bill. The consultation processirninated in the hosting of the National
Land Tenure Conference (NTLC) held in Durban atltiternational convention Centre in
November 2001. Two thousand persons representingugastakeholders attended the
conference.

“Between 14 August 2002 when the Bill was gazedisdi 22 September 2003, there was
also a thorough public consultation process on Bik. Stakeholders consulted include
eleven National Departments and six Provincial Goreents: Eastern Cape, North West,
Mpumalanga, Limpopo, Free State and KwaZulu-Na@@iganisations consulted were,
amongst others, the Bafokeng Royal Council, CosgodsTraditional leaders of South
Africa, local and district councillors from the Ri#dwane and Capricorn districts,
councillors and officials from Polokwane municipgli the press, His Majesty King G.
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Zwelithini, together with Inkosi Mangosuthu Butlzland Amakhosi in Ulundi. Over and
above the reference group set up by the Ministemrunities were consulted widely in the
affected provinces.”

However, several months after having voted the ACLaRA was accused of non-
constitutionality for several reasons (see Chapjei he still-ongoing court case has delayed
the implementation of the Act, with DLA officialsdicating that the regulations of the Act
might only be tabled in Parliament after the nesmeryal elections in 2008.If the delay in
implementing the Act is an example of an inhereaimdcratic process, it also leads to
guestioning the implemented, seemingly more inekjsidevelopment process. Several
guestions come to the fore. It leads to the negedsi scrutinize the technical and
organizational aspects of such more inclusive mee® Indeed, if there seems to be a broader
consensus on the need for more transparent angiveldecision making, there is no overall
harmony on how such processes can be developedt W#rg wrong or what is being
criticized? It also leads one to question the matirthese more inclusive processes. Are they
really inclusive, i.e. reflecting the positions af large — if not the entire — panel of
protagonists, or does it just represent a Governstegtegy to legitimize policy reform?

The present report, “The Politics of Communal L&eform in South Africa,” is part of a
broader reflection on the renovation of public pgliparticularly communal land policy. As
such, on one hand, the democratisation of pubfe, lthe participatory approach, the
inclusiveness and the promotion of new forms ofeggoance, and on the other hand, the
impact the latter has on the content of the spetafid policies, are critically investigated in
CLaRA'’s development process. The main purpose isfdtudy is to determine whether the
development of CLaRA (Act No. 11 of 2004) represemt renewal of public policy
development which is participatory, inclusive arahsparent, including — in the framework of
South Africa’s decentralisation process — the d#ifé levels of decision making (local,
provincial and national). It investigates and amsal/to what extent CLaRA’s development
process and contents can be considered innovaBeesg aware of the importance of
integrating grassroots views and stances in a stigtyising on inclusiveness and
participation, the study makes a distinction betwpeblic policy making at national and local
levels. As such, it was implemented at two levielsyising on the following research objects:

» the unrolling of the processes at national levat frermitted CLaRA’s development
and validation; and

» the integration of local positions within the pglidevelopment process, i.e. analyse
the positions at local level and their participati¢or non-participation) in the
processes at national level.

52 Discussion with Vuyi Nxasana, Chief Director of Tem&eform.
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1. A Complex Development Process Engaging Several (  Often Not
Communal Land) Factors

The project shows that, contrary to what KariukdiG2) wrote, the process was not a simple
“communal versus private” debate. As detailed iis tleport, CLaRA'’s final draft and Act
came a long way, and was shaped and reshaped thabfigrent drafts premised on the
contributions of the various actors engaged ingfeeess. The analysis showed that mainly
three broad categories of factors had an influemteCLaRA’s development process and
subsequently on its content. These non-indepentsators are: South-Africa’s political
economy, its governance practices, and its pdliiaenes and actors’ interactions.

Firstly, the shift of orientation regarding the datenure reform approaches was — as shown in
the study — strongly linked to the evolution of theuntry’s political economy. Visible
through the change of Government in 1999, it wé&srimed by two very different paradigms.
The first, implemented during the Mandela era, wlagracterised by a more developmental
approach, and the second by a more growth-oriepéeddigm, since Mbeki took over the
presidency (but which had already started with aeginent of the RDP by GEAR).
Accordingly, they influenced the approaches to l&lre reform. The initial Land Rights
Bill was premised on securing the rights of peopie communal land through statutory
definition rather than titling, leaving the precidefinition of the content of such rights, the
boundaries of groups, and the representative dtithsiructures to local processes overseen
by the Government (Claassens and Cousins, 20084pgThe final CLaRA is founded on the
premise that security of land rights derives frdm holding of an exclusive title to land,
whilst trying to combine this with the recognitioh some elements of customary land tenure
(Claassens and Cousins, 2008, pg. 13). The Actsstekransfer land from the State to
communities with subsequent deeds for individuaminers of the community, which may
become freehold titles if the community agrees.

Secondly, the study also shows that the way paBcgeveloped is strongly linked to the
governance practices implemented by the country eodsequently, its leaders. Although,
civil influence over (land) policy waned during sieeyears (even more due to the ideological
position of NGOs against a racially-segregated etgcin general and the employment of
many of the NGO protagonists in government possi@nd a certain “workshop fatigue” also
appeared (Cousins, 2004, pg. 16), it appearedthigagovernance practices did not allow
actors outside of government and the ruling partgftectively influence policy development.
As such, the organisations involved run the riskbeing used to legitimise the claim of a
"consultative” process to justify the governmerdisd the ANC’s policies. According to
Cousins (2004), “it seems clear that ‘participati@ithough stressed in the rhetoric of the
time, was in practice taken to mean ‘consultatiéteéal decision making power was retained
by the ruling party [...].” While it was emphasisdtat all stakeholders were consulted during
the CLaRA process, this was nevertheless pracgoezh the compromises with established
lobbies and the continuing presence of strategerasts of the ruling party. Cousins — mainly
about the overall land reform policy process intBdAfrica, but it is applicable to the specific
case of CLaRA — wrote: “In practice, there was mmér circle’ of trusted groupings and
individuals, who participated most actively in digsaon policy [...], and an ‘outer’ circle’ of
stakeholders whose views were solicited but whateah contributions to policy thinking
remained limited” (2004, pg. 17The willingness to listen to new ideas therefagernsed to
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be weak. This has been all the more apparent 41886 when Thabo Mbeki took over the
presidency and the new Minister of Agriculture aband Affairs, Thoko Didiza, was
appointed. A major reason relies on the fact tdating Thabo Mbeki’'s terms, power was
centralised strongly and all kinds of oppositiomited (the closing of the NLC is very
relevant here). Gumede (2005, pg. 58) describeddttand by stating that “the difference in
Mandela’s and Mbeki’s leadership styles has as moico with their individual personalities
and a generation gap as their specific experiemtethe ANC.” Indeed, Mbeki, often
described as the stiff, authoritarian intellectudlo came across as uncaring and distant,
supported the idea that embarking on reform thrazggisultations with diverse stakeholders
could lead to inertia. As a result, the governm{entgoverning party) engaged in no (or very
few) consultations with opposing political and ci¥orces to formulate or implement policies.
Gumede (2005, pg. 65) explains, “Mbeki’'s governmgni] reforms have tended to be
initiated from above, as with GEAR. Thus they aaniched by surprise, independently of
public opinion and without participation of orgami political forces.” After the second
elections in 1999, concerns appeared about theofaclarity regarding the manner and extent
to which the consultations influenced the “finabguct” seemingly “to be drafted by a few
experts — in fundamental contradiction to the sspgdoparticipatory approach” (NLC, 2002,
pg. 1). Despite their apparent initial strengthe foresence and role of the civil society
organisations appears to be limited by the curpeatess. This also (partly) explains why
grassroots organisations and local-level communite not appear to have been major
influencing actors.

Thirdly, from the descriptions and analyses in tiisdy, it also appears that the policies
(detailed through the different drafts and in tivealf Act) were strongly influenced by the
political games and the actors’ interactions thramg the elaboration process. First, the
ANC'’s political interactions with traditional authtes should be emphasised. Although the
outcomes of some “quiet” meetings were generallgnown, they were often followed by
important changes in the subsequent drafts (inulagbtraditional leaders, the KZN House of
Traditional Leaders and Chief Buthelesi) (Forti0@&; Uggla, 2006). This was, for example,
the case with the CLRB October 2003 version, and paxticularly evident just before the
2004 elections, during which the CLRB was amendtst & had already been introduced in
the National Assembly. These influences sometina@secwhen the DLA or the DPLG had
other measures in mind (but were “overruled”, agpeasing the tribal authorities’ hunger for
communal land control), emphasising that other el@smand objectives than those linked to
communal land reform were at stake. A second elengethe seemingly little — or less
significant — influence of civil society, academicand other actors not linked to the
government or traditional authorities. Indeed, ldiger only appeared sparsely at the end of
the process, as was the case for local commuratidsunions. Although civil society was
present from the initial phase, particularly througgveral NGOs, research centres and some
academic institutions, their lack of representatices questioned. Regarding the latter, the
DLA accused the PLAAS and NLC of “using and mangpug” communities to validate their
own concerns about the bill, while not really cdtisg with them in a way that captured
community needs. According to Fortin, criticismstbé& bill from civil society “constrained
the political space in which [the CLRB drafters]r@@perating [...]” and made defending the
contents of the draft bills difficult (2008, pg.)82s such, the drafters saw a strong offence as
the best defence, wherein they questioned “the nexte which those critics were
representative of ‘people on the ground’ and im waisting doubt on their legitimacy. People
also spoke of such critics being ‘compromised’ andnipulation’ by them of people on the
ground” (bid.), in this case the “critics” were community groupdvocating against the
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contents of the bill and the “people on the groun&te researchers and civil society. Often
not weighing enough within the political battleoand CLaRA, the lack of legitimacy and
representativity of the existing actions led tohargage of instruments and power to really
counter the traditional authorities and the factia the ANC. If indeed, as part of these
political games, government pressure did existtiite scertain grassroots movements (the
closures of the NLC and the LPM are relevant heite)Jeads one to question popular
participation in policy development.

2. Local Positions Towards Communal Land Reform in South Africa
and Their Non-Consideration in the Policy Process

It quickly appeared that CLaRA'’s elaboration was$ dawaracterized by local inclusiveness.
Even though the traditional chiefs, through theolitral organizations, featured as a
prominent actor in the negotiations and the elammraf the successive versions of CLaRA,
there was hardly any consultation of the main Iestakeholders, i.e. the community members
themselves. The debates at the national level appeared to rely on rather monolithic and
idealized (either positive or negative) views ofrcounities. They did not seem to rely on
comprehensive and objective data about the dadivitual land practices that were taking
place within the communities, thereby defining asithping the real, and probably very
diverse — as shown by the project — communal lsmdgmvernance systems and issues.

With regards to governance, the project showedtttgamain concern of the people is not land
tenureper say but the development of the community, especiallierms of infrastructures. It

is mostly through this problem of development thia¢ community members question
governance structures, either the traditional aitthor local municipal government, or their
articulation (since local conflicts between the t&tand tribal authorities can hinder the
delivery of public services). With regards to loggvernance, our research revealed that
people distinguish between systems of governandate(Sversus traditional) and their
performance. The “demand from below” is framed ®grnis of more transparency,
accountability and effectiveness, whatever theititginal framework. Criticisms of the
effectiveness and/or accountability of either systd# local governance (for purposes of land
administration and service delivery) do not necgssgqual a negative opinion of the political
acceptability of either governance principle ashsuim particular, it was found that the
majority of people do not want traditional struesirto disappear. Some want them to be
reformed or changed, but the traditional systern aépresents culture, identity, and safety
nets (in terms of access to residential land — ¢lvengh there are signs of shortage — and in
terms of social cohesion, particularly in the riaammunity).

With regards to property rights, in both commusitienalysed in the framework of this
project, individualisation of land tenure is almasimplete, which does not mean that people
consider communal land to be equivalent to priyatgerty. The security of this individual
tenure is not an issue under the current systenth®rtwo communities, although some
problems were reported (particularly in Selepe widspect to the mining activities).
Although, private property title deeds can be vdlas bringing additional benefits since they
broaden the scope of rights (particularly in terohisabusus) and because they are a more
formal, State-issued document, the large majotigyed they were satisfied with the tribal
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system in place. As such, in the “local theory,intounal land under the present system is
even still referred to as a safety net in the sehgntitlement to land when, for example, one
becomes an adult and gets married, and the rdleeathief is still referred to as an allocative
one. li is important, however, that what is recagdi as belonging to the chief is the right of
administration, while usufruct rights are cleargen as individual and permanent. In practice,
because there is less and less vacant communallédindo allocate, access to land is

increasingly taking place through interpersonabmgements (within the family or even

through the land market), and the role of the cee#ms to have shifted towards that of a
broker and a validation and registration office fand transfers (charging a fee for this
service).

An interesting finding is that a stated preferefweitle deeds is not necessarily incompatible
with an acknowledgement of the relevance of custgneadership and governance, as the
“pragmatists®® group (which represents 42% of the sample, onwptir “traditionalists®,

and 3.5 times more than “modernist’tlearly shows.

A first point regarding these results is that thisra need to carefully disentangle the issue of
land property rights from the issue of local gowce (as people themselves do). On one
hand, although some of these issues seem evenimpoetant in local perceptions (lack of
accountability, lack of transparency, service daly, they will not be affected by CLaRA =
they are just another issue. On the other handedemure security problems (such as the
threats posed by the mine in Selepe) might noebelved by any titling programme if there is
no effective judiciary system to enforce the nedeorrights in the face of powerful economic
interests. The latter does not even seem to bg@ maue at the local level — which makes it
relevant to question of CLaRA’s pertinence.

A second point is that the current processes aactipes in the two communities seem to be
fairly compatible with CLaRA’s main feature (althgiuit has been shown that tenure rights
were not a primordial issue). People could acconatedn their discourse both the
advantages of State-issued land documentation bhadatlvantages of belonging to a
community. However, the exact attributions of tihaditional bodies need to be carefully
worked through. Indeed, a majority of people areapposed to the chief system with regards
to land administration, as long as the chief dogtsabuse his roles. The fact that the large
majority of people interviewed are still attachedhe tribal system (again proving the need to
disentangle rights) highlights people’s confidemcéhe system. This is particularly true, since
service delivery has been lacking in both commasijtiwith people accusing either the
recently implemented municipal system and agemetly, or the inconsistencies between the
traditional and municipal authorities. This contcasl many of the criticisms on which civil
society based its actions.

The results clearly indicate a need to deepen tbek wn strengthening local governance
processes. The study also revealed that a majar stdhe respective roles and powers of the
traditional authorities and the municipal governtmenterms of infrastructure, services, local

*3 “pragmatists” are defined as those who, like “maiis,” value the benefits that title deeds couiddpthem,
but at the same time, unlike “modernists,” belithet the traditional system does not need to disapp

* Defined as those who do not see the point in ggtititle deed and believe that the chief hasatmplay with
regards to land governance.

% Defined as those who consider that title deedsgteither more broad (including abusus) or more rgedghts,
and who believe that the traditional structures @b liring anything additional compared to government
institutions.
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development projects, etc. This governance issliakied to the property rights regime since
the chiefs derive their power from the control thexercise over community territory. This

issue goes beyond the scope of this particularystuat our data indicate that there might be
some spillovers in the way that leaders and comiyunembers perceive and make use of
CLaRA.

3. The Lack of Institutionalised Compromises Foundi ng CLaRA and the
Need for More Effective Local Organisation and Incl  usiveness

As shown, while national debates emphasize inatuaitd democratic processes in decision-
making for local governance, local discourses mgostimphasize transparency and
effectiveness. Obviously, the two focuses are muottradictory. However, the local results

might somehow illustrate that the conditions fofeefive participation by all stakeholders,

including women, might not be currently met, anéttthe demand from below is less

grounded on principles and more on outcomes.

Indeed, although some aspects of the formulatiocgss for this piece of legislation can be
guestioned or criticised (the last minute changesi-inclusion of local-level stakeholders),
our research shows that one cannot say there wasomsultation or participation. The
multiple changes made during the complex procesdismussion, debates, consultation and
lobbying show the engagement of a broad spectrumcturs. The fact that some of these
actors had to use the constitutional court astar¢@eurse shows, however, that the resulting
policy is not based on a compromise, discreditirgAct (at least temporarily). Although the
majority of the accusations relate to the Act’'steon they are strongly related to the process
or some part of the process. The formulation preéesthis piece of legislation thus begs the
following questions: What is participatory demogradVhat is inclusiveness?

As such, there were numerous submissions andignitsc(even from COSATU, a member of
the governing tripartite alliance) requesting thibe legislation be stopped and fresh
consultations to be conducted with a broader angkraqual panel of stakeholders (including
rural communities). In spite of all this, the ldgi®on was enacted anyway. It can be judged
that this is the way parliamentarian democracy wa% the parliamentarians (70% ANC) can
claim to have voted in favour of this legislatiom the best interests of the majority. If
participation did take place, it shows however tteatain stakeholders either did not appear or
did not manage to push their positions forward.ebd] communities in particular only
appeared sparsely at the end of the process. @fteweighing enough within the political
battles around CLaRA, the lack of legitimacy angresentativity (as they were often
seemingly represented and criticized as being septed by NGOs) of the existing actions led
to a shortage of power to really counter traditicanathorities and ANC factions during the
development process, and CLaRA’s enactment durisgpassage through the National
Assembly. If, as part of these political gamesyeheas indeed Government pressure to close
down certain grassroots movements (the closurésedNLC and LPM are relevant here), this
raises questions regarding popular participatigooiicy development.

The inclusiveness of public policies can not beedasn the simple participation of (formal
and informal) actors, and is surely not a conceid defined upfront (in a normative way).
As written before, inclusiveness implies reachiogipromises. Hence, within the context of
broader participation regarding policy developmenseems pertinent to analyse not only
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participation but also the effective influence aértactors had on the process and content of
the Act. This brings us back to the theoreticalidasé this study: sustainable policies are
based on institutionalised compromises, implyingeaments between actors in conflict. To
enable such agreements, a governance structureeed. This structure will have to be
developed, and requires the necessary balancenefrp®

This brings us back to the three factors descrdisale, which are not independent but are —
on the contrary — strongly interconnected. Indebd, contents of enacted policies depend
heavily on the policy processes in place. The jgaliigames and actors’ interactions have, as
such, shaped the policy itself. This is stronglpetedent on the governance structure in place,
which is strongly linked to the political economy the country. These, however, can be
influenced similarly by political games and theaast interactions, presenting not a vicious
circle (as there is no sequence) but a continutesaction between these three aspects.

This leads to the lack of representation of lo@hmunities and movements. Not only were
they not in a position to propose — even less ferdk— their positions and influence policy
content during CLaRA'’s elaboration process, theyewaso not powerful or representative
enough to adapt the policy development process & @overnance structure — itself.
Responding to an often heard statement duringrésisarch, “Government does not want to
listen to us,” there seems to be a misconceptiopatities and policy processes overall,
particularly in a renewed governance structure attarised by multi-level policy
stratification and pluri-actor engagement (Ansed&uWambo, 2008). The latter implies that
in such a governance framework, government — afthalected — represent an actor similar
to the other stakeholders and is not obliged terigto echo the terms of the above statement).
In the case of CLaRA, this shows the importancéocél representation and organisation —
aspects that are presently strongly lacking. Heed, as often suggested, communication and
information dissemination are inherent aspectsuchsa framework, they should not be the
means for but rather the result of better partioypa

*k kk k%

The study made valuable contributions to the engstiody of knowledge on public (land)

policy formulation in South Africa and indeed pg@litormulation in the broader sense. First,
knowledge was developed on the development proeéssé&nd policies as negotiated public
policies. The study reflected on the importancanstitutional compromise, using the light

shed on these issues by the CLaRA process, whighreel the involvement of several levels
of decision-making and different types of actorec@&d, the study highlighted factors that
influence the compromises at the foundation of h@wd policy in South Africa. It gives

details on the overall political objectives thatvgaCLaRA momentum, and the concrete
conditions which supported or hindered the establiscompromises, taking into account the
interests of the various actors, particularly agldevel. Knowledge was generated by paying
particular attention to the way in which civil seti and traditional leaders were involved in

%% 1t would be simplistic to believe that the StateGmvernment, considered to be an actor among otiversid
enable these processes voluntarily.
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the process, and the impact of their involvementtio processes’ outcomes. The major
aspects to be invested further are twofold. Thet éispect deals with the modalities of making
policy development processes formally more inclesand subsequently making the results
more durable. This could be established by allusiele policy platforms, for example. The
second aspect — which is not at all independethefirst aspect — concerns the organisation
of local movements and local-level organisation tkat more equitable power-sharing
structures can be established, influencing not oahtent but also processes.
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